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United States Court of Appeals for the 
District of Columbia 


1 Docket No. 64746 

S. H. Berch, Petitioner, 

i 

i 

v. 

! 

Commissioner of Internal Revenue, Respondent. 
Appearances 

For Taxpayer: Robert P. Smith, Esq., 

For Conirn’r.: Elden McFarland, Esq., John F. Grensv, 
Esq., _ | 

Docket Entries 


1932 
Apr. 

< i 

Mav 

» 

i < 

1933 
Apr. 

i i 

Oct. 

1934 
Jul. 

Sep. 


i t 
t i 


Transferred to Mr. Arundell 1(3/26/36. 

I 

18— Petition received and filed. Taxpayer notified. 
(Fee paid) 

19— Copy of petition served on General Counsel. 

11—Answer filed bv General Counsel. 

* 

25—Copy of answer served on taxpayer. General 
Calendar. 

11—Hearing set Mav 9, 1933. 

13— Motion to place on the General Calendar filed by 
taxpayer. 4/17/33 granted to Fall 1933J 

19—Motion for circuit hearing at Seattle filed! by tax¬ 
payer. 10/20/33 granted. 

i 

14— Hearing set week of Sept. 4, 1934 at Seattle, 
Washington. 

5—Hearing had before Mr. McMahon on mqtion of 
parties to continue. Granted to Spokane for 
Sept. 17, 1934. j 

5—Order of continuance to Sept. 17, 1934 entered. 

18—Hearing had before Mr. McMahon on merits. 
Submitted. Stapulation of facts filed. Peti¬ 
tioner’s brief due 11/18/34—respondent’s brief 
sue 12/18/34—petitioner’s reply due 1/8/35. 
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Oct. 26—Transcript of hearing of Sept. 18, 1934 filed. 

Nov. 16—Motion for extension to Dec. 1, 1934 to file brief 
filed by taxpayer. Granted. 

“ 30—Motion for extension to Dec. 15,1934 to file brief 
filed by taxpayer. 12/1/34 granted. 

Dec. 14—Brief filed bv General Counsel. 

“ 15—Brief filed by taxpayer. 12/17/34 copy served. 

1935 

Jan. 8—Reply brief filed by taxpayer. 1/8/35 copy 

served. 

1936 

Jul. 31—Order that proceeding be restored to the calendar 
to allow oral argument to 9/16/36 and parties 
may have until said date to file supplemental 
briefs entered. 

Sep. 15—Order of continuance to Oct. 2, 1936 entered. 

Oct. 14—Motion to remove from the dav calendar of Oct. 

2, 1936 and for an order to permit the takking 
of further testimony filed by taxpayer. 

“ 20—Order of continuance to Dec. 9, 1936 entered. 

Dec. 3—Order of continuance to Dec. 14, 1936 entered. 

“ 14—Hearing had before Mr. Arundell. Oral argu¬ 

ment. Petitioner's brief due Dec. 31, 1936. No 
brief for respondent. 

“ 31—Brief filed bv taxpayer. 12/31/36 copv served. 

2 1937 

Jan. 29—Findings of fact and opinion rendered, C. 
Rogers Arundell, Div. 7. Decision will be en¬ 
tered for the respondent. 

Feb. 3—Decision entered, Bolon B. Turner, Div. 8. 

May 3—Stipulation for review by U. S. Court of Ap¬ 

peals of D. C. filed. 

“ 3—Petition for review by U. S. Court of Appeals of 

D. C. with assignments of error filed bv tax- 
payer. 

“ 3—Proof of service filed. 

Jun. 29—Agreed statement of evidence approved and or¬ 
dered filed. 

“ 29—Praecipe with proof of service thereon filed by 

taxpayer. 

Jul. 1—Order extending time for transmission and deliv¬ 

ery to July 30, 1937, entered. 
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Docket No. 64747 
Mrs. Rose Berch, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Appearances j 

For Taxpayer: Robert P. Smith, Esq., 

For Comm’r.: Elden McFarland, Esq., John F. Gfensy, E 

Docket Entries 

i 

Transferred to Mr. Arundell 10/26/36. 

1932 

Apr. 18—Petition received and filed. Taxpayer hotified. 

(Fee paid) | 

“ 19—Copy of petition served on General Counsel. 

May 11—Answer filed by General Counsel. 

“ 25—Copy of answer served on taxpayer. General 

Calendar. 

1933 ! 

Apr. 11—Hearing set May 9, 1933. 

“ 13—Motion to place on the General Calendar filed by 

taxpayer. 4/17/33 granted to Fall 1933 h 
O ct. 19—Motion for circuit hearing at Seattle filed by tax¬ 
payer. 10/20/33 granted. j 

1934 " I 

Jul. 


Sep. 


< i 
i t 


14—Hearing set week of Sept. 4, 1934 at Seattle, 
Washington. 

5—Hearing had before Mr. McMahon on mption to 
continue. Continued to Sept. 17, 1934 at Spo¬ 
kane. 

5—Order of continuance to Sept. 17, 1934 ehtered. 
18—Hearing had before Mr. McMahon on merits. 
Submitted. Stipulation of facts filed.! Peti¬ 
tioner’s brief due 11/18/34—respondentj’s brief 
due 12/18/34—petitioner’s reply 1/8/35J 
Oct. 26—Transcript of hearing of Sept. 18, 1934 filed. 

Nov. 16—Motion for extension to Dec. 1, 1934 to file brief 
filed by taxpayer. Granted. 

“ 30—Motion for extension to Dec. 15, 1934 to rile brief 

filed by taxpayer. 12/1/34 granted. 
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Dec. 14—Brief filed bv General Counsel. 

mt 

44 15—Brief filed by taxpayer. 12/17/34 copy served. 

1935 

Jan. 8—Reply brief filed by taxpayer. 1/8/34 copy 

served. 

1936 

Jul. 31—Order that proceedings be restored to the calen¬ 
dar to allow oral argument on 9/16/36 and par¬ 
ties may have until said date to file supplemental 
briefs entered. 

Sep. 15—Order of continuance to Oct. 22, 1936 entered. 

Oct. 14—Motion to remove from the dav calendar of Oct. 

* 

22, 1936 and for an order to permit the taking 
of further testimony filed by taxpayer. 

44 20—Order of continuance to Dec. 9, 1936 entered. 

Dec. 3—Order of continuance to Dec. 14, 1936 entered. 

44 14—Hearing had before Mr. Arundell. Oral argu¬ 

ment. Petitioner’s brief due Dec. 31, 1936. Xo 
brief for respondent. 

44 31—Brief filed by taxpayer. 12/31/36 copv served. 

4 1937 

Jan. 29—Findings of fact and opinion rendered, C. 
Rogers Arundell, Div. 7. Decision will be en¬ 
tered for the respondent. 

Feb. 3—Decision entered, Bolon B. Turner, Div. 8. 

May 3—Stipulation for review by U. S. Court of Ap¬ 

peals of D. C. filed. 

44 3—Petition for review by U. S. Court of Appeals of 

D. C. with assignments of error filed bv tax- 
payer. 

44 3—Proof of service filed by taxpayer. 

Jun. 29—Agreed statement of evidence approved and or¬ 
dered filed. 

44 29—Praecipe with proof of service thereon filed. 

Jul. 1—Order extending time for transmission and deliv¬ 

ery of record to Julv 30, 1937, entered. 

* V / / 
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5 U. S. Board of Tax Appeals Filed April 18, 1932 

United States Board of Tax Appeals | 
Washington 
Docket No. 64746 

S. H. Berch, Los Angeles, California, Petitioner , 

i 

I 

i 

Commissioner of Internal Revenue, Respondent. 

Petition 

The above-named Petitioner hereby petitions the United 
States Board of Tax Appeals for a redeterminatibn of the 
deficiency in tax as set forth in deficiency notice, dated 
March 24, 1932, and as a basis of his plea for redbtermina- 
tion sets forth the following: 

1. The taxpayer is a citizen of the State of California and 
resides at 727 West Seventh Street, Los Angeles, California. 

2. The deficiency notice, a copy of which is attached, was 
mailed to the Petitioner’s former address in Seattle, Wash¬ 
ington, and was received by him in due course. 

3. The taxes in controversy are income taxes for; the year 
1927 and are more than $10,000, to-wit $18,244.73. j 

4. Assignment of errors. j 

The Commissioner of Internal Revenue has erroneously 
and improperly erred in determining the aforesaid defi¬ 
ciency in tax in the following particulars: 

(a) He has erroneously and incorrectly determined 

6 the amount of profit from the sale of Western Dairy 
Products Company stock. 

(b) lie lias erroneously and improperly failed tb tax the 
said profit derived from the sale of Western Dairy Prod¬ 
ucts Company stock as capital gain at the rate of i2 l / 2 %. 

(c) He has erroneously and improperly failed to allow 
as a deduction the loss on California debentures in the 
amount of $375.00. 

5. The facts upon which the Petitioner relies a$ a basis 
of the errors committed by the Commissioner are as fol¬ 
lows : 

(a) The Petitioner says that during the year 1927 stock 
of the Western Dairy Products Company was sold and that 

i 
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in determining the profit the Commissioner failed to take 
into consideration the value of said stock at the date of re¬ 
organization in 1925, and that the profit derived from the 
sale of the stock based on the value at date of said re¬ 
organization is not in excess of $100,000.00. 

(b) The Petitioner says that at the time said Western 
Dairy Products stock was sold said stock or the equivalent 
thereof had been in his possession for a period of more than 
two years, which complies with the provisions of the revenue 
act pertaining to capital gain, and that the tax on the profit 
from the sale of this stock should be allowed at the rate 
of 12j/ 2 c /c instead of the ordinary normal tax and surtax 
rates as shown by the deficiency notice. 

(c) The Petitioner says that he sustained a loss of $750.00 
on the sale of California debentures and that one-half of 
said loss should be allowed as a deduction in his return on 
the basis of the community property laws of the State of 
Washington, where he resided at the time the transaction 
took place. 

6. Prayers for relief. 

WHEREFORE, it is prayed that the Board will redeter¬ 
mine the Petitioner’s tax liability and direct that the tax 
on the profit from the sale of Western Dairy Products 
stock be computed on the basis of capital gain at the rate 
of 12 y 2 c /c, and that the profits from the sale of the stock be 
redetermined in accordance with the facts set forth above, 
and the loss from the sale of California debentures 

7 be also adjusted in accordance with the facts set 
forth above, and for such other and further relief 

as in the opinion of the Board the Petitioner is entitled to 
under the law. 

ROBT. P. SMITH 
Counsel 
Suite 509-15, 

815 Fifteenth Street, X. W., 
Washington, D. C. 

A tty. 

8 State of California, 

County of , ss: 

S. H. Berch being dulv sworn savs that he is the Peti- 
tioner above named; that he has read the foregoing Peti- 
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tion, or had the same read to him, and is familiar kvitli the 
statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief, and those facts he believes to be true. 

S H BERCH | 

Subscribed and sworn to before me this 11 day (j)f April, 
1932. 


HARRIET REYNOLDS 

i 

Notary public. 

| 

My Commission Expires October 7, 1934 
(Seal) 

9 |nP-2-26 

Mar 24 1932 

IT :AR:E-1 
EFS-60D 

Mr. S. H. Berch, j 

c/o Western Dairy Products Co., 

Fourth Avenue, South and Atlantic Street, 

Seattle, Washington. 

Sir: | 

You are advised that the determination ol* vour tax lia- 

w 

bility for the vear 1927 discloses a deficiencv of 18,244.73, as 
shown in the statement attached. 

In accordance with Section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiencv mentioned. 
Within sixty days (not counting Sunday as the jsixtieth 
day) from the date of the mailing of this letter, vlou mav 
petition the United States Board of Tax Appeals for a re- 
determination of your tax liabilitlv. 

HOWEVER, IF YOU DO NOT DESIRE TO! PETI- 
TION, you are requested to execute the enclosed form and 
forward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this form will expedite the closing of your return by per¬ 
mitting an early assessment of any deficiency and prevent¬ 
ing the accumulation of interest charges, since the interest 
period terminates thirtv days after filing the forni, or on 

^ 'w' “7 
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the date assessment is made, whichever is earlier; 
WHEREAS IF THIS FORM IS NOT FILED, interest 
will accumulate to the date of assessment of the deficiency. 


Enclosures: 

Statement 
Form 882 
Form 870 
lrv-1 
(461M) 

10 

IT: AR :E-1 
EFS-60D 


Respectfully, 

DAVID BURNET, 

Com missioncr. 

By (Signed) J. C. WILMER 

Drputy Com m issione r. 


Statement 


In re: Mr. S. H. BERTH, 

c/o Western Dairy Products To., 

Fourth Avenue, South and Atlantic Street, 

Seattle, Washington. 

Tax Liability 

Year Tax Liabilitv Tax Assessed Deficiency 

1927 $41,817.11 ’ $23,572.38 $18,244.73 

The report of the internal revenue agent in charge at 
Seattle, Washington, has been reviewed and approved by 
this office with the followng exceptions: 

The loss of $1,000.00 representing an investment in stock 
of tlie Petroleum Industrial Corporation of America, has 
been allowed. 

An error was made in computing the earned income 
credit. 

The following adjustments have been made: 
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Net Income shown on return 
Add: 

1. Profit on sale of Western Dairy 

Products Company stock 

2. Loss on California debentures 

Adjusted net income 

Ex pi anati o n of C h a nr/e. s* 


$29,310.11 

173,277.85 

375.00 

I 

$^02,962.96 


1. Profit from the sale of Western Dairv Products has 

•/ 

been determined as follows: 

Kind Shares Selling Price Cost j Profit 


Class A pre¬ 
ferred 730 $ 78,805.50 $32,200.00 

Common stock 17,200 311,747.00 8,600.00 


Totals $390,552.50 $40,800.00 

lrv-1 


$ |4C,605.50 
303,147.00 

i 7 


$3149,752.50 


11 Air. S. H. Berch. 

Explanations Continued 

Brought forward 
Less: 

Commission on sale 


Statement. 

| 

$3^9,752.50 

I 

| 3,196.80 

i 


Net profit • $3146,555.70 

One-half community property $1|73,277.85 

I 

You computed a profit on this sale of $349,355.70, a dif¬ 
ference of $2,800.00, caused by using $29,400.00 ajs cost of 
preferred stock instead of the correct amount as shown 
above or $32,200.00. This profit was reported on your re¬ 
turn as capital net gain subject to V2)/ 2 c /c tax only and the 
tax computed accordingly. 

It has been held by this office that the stock was Acquired 
by you August 5, 1925 when the Berch Ice Cream (pompany 
and the Crystal Investment Company liquidated and dis¬ 
tributed their assets in kind to the taxpayers which was 
held to be a taxable transaction. The stock in the new 
company was sold in July 1927, the two-year period re- 
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quired under section 208 of the Revenue Act of 1926, had 
not elapsed. Therefore, the profit of $173,277.85 has been 
included as ordinary income and not as capital net gain. 

2. In 1927 you sold $7,500.00 worth of California deben¬ 
tures to C. Howell and a similar amount to A. Shemansky, 
botli of Seattle, Washington, at $91.00 each, which cost you 
$96.00 each. 

You repurchased these debentures in less than thirty days 
at $96.00 each. Since no real loss was sustained when the 
same debentures were repurchased, the loss as claimed, 
has been disallowed. 

Computation of Tax 


Adjusted net income 

$202,962.96 

Less: 

Dividends $2,576.25 

Personal exemption and credit for 

dependents 1,600.00 

4,176.25 

Balance subject to normal tax 

$198,786.71 

12 Normal tax at lJ/ 2 % on $4,000.00 

Normal tax at 3% on $4,000.00 

Normal tax at 5 c /c on $190,786.71 

Surtax on $202,962.96 

$ 60.00 
120.00 
9,539.34 
32,252.59 

Total tax 

$41,971.93 

Less: 

Credit of 25$ for earned income $123.85 

Tax paid at source 30.97 

154.82 

Correct tax liability 

Tax previously assessed 

$41,817.11 

23,572.38 

Deficiency 

$18,244.73 

Ear nr ft Income Credit Computation 


Earned net income 

Less: 

Personal exemption 

$14,791.63 

1,600.00 


Balance 


$13,191.63 
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Normal tax at l l / 2 % on $4,000.00 
Normal tax at 3% on $4,000.00 
Normal tax at 5% on $5,191.63 
Surtax on $14,791.63 

Total 

Credit of 25% 


$ 60.00 
120.00 
! 259.58 
55.83 


$ 495.41 

$ | 123.85 


Due consideration has been given all the information sub¬ 
mitted prior to and at the conference held in this olljice. 

A copy of this communication will be forwarded! to your 
attorney, Mr. Robert P. Smith, Smith Buildihg, 815 
Fifteenth Street, 'Washington, D. C. 

13 Endorsed: Received May 11 1932 U. S. Board of 
Tax Appeals. 


Endorsed: United States Board of Tax Appeals Filed 
Mav 11 1932 


United States Board of Tax Appeals 

Docket No. 64746. | 

l 

S. H. Berch, Petitioner. 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

! 

Answer 


Comes now the Commissioner of Internal Revenup, by his 
attorney, C. M. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition jfiled in 
the above-entitled appeal, admits and denies as follows: 

1. Admits the allegations in paragraph 1 of the petition. 

2. Admits the allegations in paragraph 2 of the petition. 

3. Admits the allegations in paragraph 3 of the petition. 

4. Denies the allegations of error in sub-paragra|phs (a) 

to (c), inclusive, of paragraph 4 of the petition. 

5. Denies the allegations in sub-paragraph (a) to (c), in¬ 
clusive, of paragraph 5 of the petition. 

Denies generally and specifically each and evervi alle<ra- 
tion in the petition not hereinbefore admitted, qualified 
or denied. 
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WHEREFORE, it is prayed that petitioner’s appeal be 
denied. 

C M CHAREST 
General Counsel , RW 
Bureau of Internal Revenue. 

Of Counsel: 

R. W. WILSON, 

S. B. ANDERSON, 

Special Attorneys f 
Bureau of Internal Revenue. 

14 U. S. Board of Tax Appeals Filed April 18, 1932 
United States Board of Tax Appeals 
Washington 
Docket No. 64747 

Mrs. Rose Berch, Los Angeles, California, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition 


The above-named Petitioner hereby petitions the United 
States Board of Tax Appeals for a redetermination of the 
deficienev in tax as set forth in defieiencv notice, dated 
March 24, 1932, and as a basis of her plea for redetermina¬ 
tion sets forth the following: 

1. The taxpayer is a citizen of the State of California 
and resides at 727 West Seventh Street, Los Angeles, Cali¬ 
fornia. 

2. The deficiency notice, a copy of which is attached, was 
mailed to the Petitioner’s former address in Seattle, Wash¬ 
ington, and was received bv her in due course. 

3. The taxes in controversy are income taxes for the year 
1927 and are more than $10,000, to-wit $18,150.25. 

4. Assignment of errors. 


The Commissioner of Internal Revenue has erroneously 
and improperly erred in determining the aforesaid defi¬ 
ciency in tax in the following particulars: 

15 (a) He has erroneously and incorrectly determined 

the amount of profit from the sale of Western Dairy 
Products Company stock. 
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(b) He has erroneously and improperly failed to tax the 
said profit derived from the sale of Western Dairy Prod¬ 
ucts Company stock as capital gain at the rate of 12%%. 

(c) He has erroneously and improperly failed to allow 

as a deduction the loss on California debenture^ in the 
amount of $375.00. j 

5. The facts upon which the Petitioner relies as a basis 
of the errors committed bv the Commissioner arb as fol- 
lows: 

(a) The Petitioner says that during the year 19^7 stock 
of the Western Dairy Products Company was sold and that 
in determining the profit the Commissioner failed to take 
into consideration the value of said stock at the jdate of 
reorganization in 1925, and that the profit derived from 
the sale of the stock based on the value at date of jsaid re¬ 
organization is not in excess of $100,000.00. 

(b) The Petitioner says that at the time said Western 
Dairy Products stock was sold said stock or the equivalent 
thereof had been in her possession for a period <j)f more 
than two years, which complies with the provision^ of the 
revenue act pertaining to capital gain, and that tin} tax on 
the profit from the sale of this stock should be allowed at 
the rate of 12 Y» c /c instead of the ordinary normal tax and 
surtax rates as shown by the deficiency notice. 

(e) The Petitioner says that she sustained a loss of 
$750.00 on the sale of California debentures and tliat one- 
half of said loss should be allowed as a deduction in her 
return on the basis of the community property laws of the 
State of Washington, where she resided at the time the 
transaction took place. 

(3. Pravers for relief. 

* 

Wherefore, it is prayed that the Board will redetermine, 

the Petitioner’s tax liabilitv and direct that the ta^ on the 

* 

profit from the sale of Western Dairy Products stock be 
computed on the basis of capital gain at the rate of 12 1 /> c /c, 
and that the profits from the sale of the stock be ifedeter- * 
mined in accordance with the facts set forth above, 
16 and that the loss from the sale of California! deben¬ 
tures be also adjusted in accordance with tlie facts 
set forth above, and for such other and further relief as in 
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the opinion of the Board the Petitioner is entitled to under 
the law. 

(Signed) ROBERT P. SMITH 
Counsel 
Suite 509-15, 

815 Fifteenth Street, N. W., 
Washington, D. C. 

17 State of California 

County of ss: 

Rose Berch being duly sworn says that she is the Peti¬ 
tioner above-named; that she has read the foregoing Peti¬ 
tion, or had the same read to her, and is familiar with the 
statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief, and those facts she believes to be true. 

(Signed) ROSE BERCH 

Subscribed and sworn to before me this 11 dav of April, 
1932. 

(Signed) HARRIET REYNOLDS 
Notary Public. 

My Commission Expires October 7, 1934. 

18 NP-2-26 

Mar 24 1932 

IT :AR :E-1 
EFS-60D 

Mrs. Rose Berch, 
c/o Western Dairy Products Co., 

Fourth Avenue, South and Atlantic Streets, 

Seattle, Washington. 

Madam: 

You are advised that the determination of vour tax lia- 
bilitv for the year 1927 discloses a deficiencv of 18,150.25, 
as shown in the statement attached. 

In accordance with Section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
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petition the United States Board of Tax Appeals for a re¬ 
determination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed form and forward it to the 
Commissioner of Internal Revenue, Washington,! D. C., 
for the attention of IT :C :P-7; The signing of th|is form 
will expedite the closing of your return by permitting an 
early assessment of any deficiency and preventing! the ac¬ 
cumulation of interest charges, since the interest period 
terminates thirty days after filing the form, or on tjhe date 
assessment is made, whichever is earlier; whereas if this 
form is not filed, interest will accumulate to the date of as¬ 
sessment of the deficiency. 

Respectfully, 

DAVID BURNET, 
Commissioner. 

By (Signed) J. C. WILMER 

Deputy Commissioner. \ 

Enclosures: 

Statement 

Form 882 j 

Form 870 ! 

lrv-1 

i 

(461M) | 

19 Statement 

IT :AR :E-1 
EFS-60D 

In re: Mrs. Rose Berch, 

c/o Western Dairy Products Co., 

Fourth Avenue, South and Atlantic Strecjt, 
Seattle, Washington. 

Tax Liabilitv | 

Year Tax Liability Tax Assessed Deficiency 
1927 $41,745.86' $23,595.61 $18,150.25 

I 

The report of the internal revenue agent in chhrge at 
Seattle, Washington, has been reviewed and approved by 
this office with the following exceptions: 


i 
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The loss of $1,000.00, representing an investment in 
stock of the Petroleum Industrial Corporation of America, 
has been allowed. 

Earned income credit has been determined in accordance 
with the decision of the Circuit Court of Appeals for the 
Fifth Circuit in the case of McLarry vs. Commissioner. 

The following adjustments have been made: 

Net income shown on return $29,310.11 

Add: 

1. Profit on sale of Western 

Dairy Products Company stock 173,277.85 

2. Loss on California debentures 375.00 


Adjusted net income $202,962.96 

Explanation of Changes 

1. Profit from the sale of Western Dairv Products has 


been determined as follows: 



Kind Shares 

Selling Price 

Cost 

Profit 

Class A 




preferred 73G 

$ 78,805.50 

$32,200.00 

$ 46,605.50 

Common stock 17,200 

311,747.00 

8,600.00 

303,147.00 

Totals j 

$390,552.50 

$40,800.00 

$349,752.50 

lrv-1 




1. Continued.- 

—Brought forward 

$349,752.50 


20 


Less: 

Commission on sale 


3,196.80 


Net profit $346,555.70 

One-half community property $173,277.85 

You computed a profit on this sale of $349,355.70, a dif¬ 
ference of $2,800.00, caused by using $29,400.00 as cost of 
preferred stock instead of the correct amount as shown 
above or $32,200.00. This profit was reported on your re¬ 
turn as capital net gain subject to 12*4% tax only and the 
tax computed accordingly. 

It has been held bv this office that the stock was ac- 

* 

quired by you August 5, 1925 when the Berch Ice Cream 
Company and the Crystal Investment Company liquidated 
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and distributed their assets in kind to the taxpayers which 
was held to be a taxable transaction. The stock iij the new 
company was sold in July 1927, the two-year period re¬ 
quired under section 208 of the Revenue Act of 1926, had 
not elapsed. Therefore, the profit of $173,277.85 jlias been 
included as ordinary income and not as capital pet gain. 

2. In 1927 you sold $7,500.00 worth of California deben¬ 
tures to C. Howell and a similar amount to A. Slieinansky, 
both of Seattle, Washington, at $91.00 each, which; cost you 
$96.00 each. 

You repurchased these debentures in less than thirty 
davs at $96.00 each. Since no real loss was sustained when 

* i 

the same debentures were repurchased, the loss ai claimed 
has been disallowed. 

i 

Computation of Tax. 

Adjusted net income $2|02,962.96 

Less: 


Dividends 

$2,576.25 

| 

Personal exemption and 

credit 

i 

1 

for dependents 

3,500.00 

6,076.25 

Balance 


$196,886.71 

21 Normal tax at 1%% on $4,000.00 

$60.00 

Normal tax at 3% on 

$4,000.00 

| 120.00 

Normal tax at 5% on $188,886.71 

9,444.34 

Surtax on $202,962.96 


32,252.59 

Total tax 


' | 

$41,876.93 

Less: 

Credit of 25% for earned 

income $100.00 

1 

l 

Tax paid at source 

30.97 

131.07 

! 

1-- 

Tax liabilitv 


$jtl,745.86 

Tax previously assessed 


23,595.61 

-1- 

Deficiency 


$18,150.25 
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Computation of Earned Income Credit 


Earned net income $14,791.63 

Less: 

Personal exemption 3,500.00 


Balance subject to normal tax $11,291.63 

Normal tax at 1M>% on $4,000.00 $60.00 

Normal tax at 3% on $4,000.00 120.00 

Normal tax at 5% on $3,291.63 164.58 

Surtax of $14,791.63 55.83 


Total tax $400.41 

Credit of 25% $100.10 


Due consideration has been given all the information 
submitted prior to and at the conference held in this office. 

A copy of this communication will be forwarded to your 
attorney, Mr. Robert P. Smith, Smith Building, 815 Fif¬ 
teenth Street, Washington, D. C. 

mk-4 

22 Endorsed: United States Board of Tax Appeals 
Filed Mav 11 1932 

Endorsed: Received May 11 1932 U. S. Board of Tax 
Appeals 

United States Board of Tax Appeals 

Docket No. 64747. 

Rose Berch, Petitioner. 
v. 

Commissioner of Internal Revenue, Respondent. 

Answer 

Comes now the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed in 
the above-entitled appeal, admits and denies as follows: 

1. Admits the allegations in paragraph 1 of the petition. 

2. Admits the allegations in paragraph 2 of the petition. 
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3. Admits the allegations in paragraph 3 of the| petition. 

4. Denies the allegations of error in sub-paragraphs (a) 
to (c), inclusive, of paragraph 4 of the petition. 

5. Denies the allegations in sub-paragraph (a) to (c), 
inclusive, of paragraph 5 of the petition. 

Denies generally and specifically each and every allega¬ 
tion in the petition not hereinbefore admitted, qualified or 
denied. 

‘ (Signed) C. M. CHAREST 

General Counsel, Bureau of 
Internal Revenue. 

Of Counsel: ! 

R. W. WILSON 

S. B. ANDERSON, ! 

Special Attorneys, 

Bureau of Internal Revenue. 

RWW/SBA/vgs 

5/10/32. 

. 

23 United States Board of Tax Appeals 


S. H. Berch, Petitioner, v. Commissioner of Internal 

Revenue, Respondent. 

Rose Berch, Petitioner, v. Commissioner of Internal 

Revenue, Respondent. 

Docket Nos. 64746, 64747. Promulgated January 29, 1937. 

I 

Capital Gain or Ordinary Income—Prior to August 1925 
petitioner Berch owned all the stock of holding company 

B, which owned 20 percent of the stock of holding company 

C, which in turn owned all the stock of two operating com¬ 
panies. All the stockholders of C gave to outside interests 
an option to purchase for cash all the stock of thej operat¬ 
ing companies. Corporations C and B were liquidated in 
that order and Berch thus acquired 20 percent of the stock 
of the operating companies. The cash to purchase the 
stock was deposited by the outside interests. The holders 
of 80 percent took all cash; Berch took part cash and part 
stock in a new corporation which acquired all the stock of 
the operating companies. In July 1927 Berch sojd some 


I 

l 
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of the stock of the new corporation. Held, that in the 
above transaction there was no reorganization to which 
holding company B was a party. In so far as it was con¬ 
cerned tlie plan was one to seil its interest in the operating 
companies for cash. Consequently, its liquidation and dis¬ 
tribution of the operating companies’ stocks to Berch was 
not a tax-free transaction and he may not under the capital 
gain provisions add to the period August 1925 to July 1927 
any of the prior period in which he owned the stock of the 
holding company B. 

Robert P. Smith, Esq., and Arthur II. Deibert, Esq., for 
petitioners. 

Elden McFarland, Esq., and John F. Greaney, Esq., for 
the respondent. 

These proceedings, duly consolidated for hearing and re¬ 
port, involve deficiencies in income tax for 1927 in the 
amount of $18,244.73 in Docket Xo. 64746 and $18,150.25 
in Docket Xo. 64747. 

Issues originally raised as to the amount of gain on the 
sale of Western Dairy Products Co. stock and a claimed 
loss on the sale of California debentures have been 
abandoned by the petitioners. One issue is left for deci¬ 
sion, namely, whether the respondent erred in treating the 
gain on the sale of Western Dairy Products Co. 
24 stock as ordinary income. Petitioners contend that 
the gain was capital gain, taxable at the 12V» per¬ 
cent rate. 

The evidence consists of a stipulation of facts, with ex¬ 
hibits, supplemented by oral testimony. 

Findings of Fact 

We find the facts to be as stipulated, and set forth herein 
only those facts necessary to an understanding of the issue 
presented. 

Petitioners, now residents of California, were residents 
of Washington in and prior to 1927. From October 1922 
to August 5, 1925, petitioner S. H. Berch owned all the 
stock of the Berch Ice Cream Co. of Seattle, Washington. 
The Berch Ice Cream Co. owned 20 percent of the stock of 
the Crystal Investment Co., the other 80 percent being 
owned by associates of Berch, either directly or through 
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holding companies. The Crystal Investment Co. Owned all 
the stock of the Velvet Ice Cream Co. and the Seattle Ice 
Cream Co., both located in Seattle, and hereinafter called 
the Velvet and Seattle companies. j 

In the latter part of 1924 Spencer Trask & Co., brokers, 
entered into negotiations with Berch for the purchase of 
the business of the Velvet and Seattle companies, with a 
view to creating an organization to handle all the dairy 
and ice cream business along the entire Pacific coast. On 
or about July 20, 1925, Berch’s associates orally agreed 
with him to sell all the stock of the Velvet and Seattle com¬ 
panies for $1,250,000. Berch was to negotiate the! sale. 

On August 3, 1925, the owners of all of the stock of the 
Crystal Investment Co. and Spencer Trask & Coi entered 
into an option agreement, which was called “Escrow Let¬ 
ter and Contract” and was addressed to the Dexter Hor¬ 
ton National Bank of Seattle. The agreement recited that 
the owners of the Crystal Investment stock h^d given 
Spencer Trask & Co. the right until October 15, 1925, 44 to 
purchase all of the capital stock” of the Velvet and Seattle 
companies for $1,250,000. The agreement continued as 
follows: 

In confirmation of this and in order to carry ou|t a sale, 
we have deposited with you, indorsed in blank, certificates 
of stock * * * (followed by a list of certificate numbers 
covering all the stock of the Velvet and Seattle companies). 
Upon receipt by you of $1,250,000 for us before October 16, 
1925, time being of the essence, you will deliver these cer¬ 
tificates of stock to Spencer Trask & Co., or their nomi¬ 
nees: otherwise vou will redeliver the certificates to us. 

7 ^ 

Spencer Trask & Co. herewith deposit with you Ten 
Thousand Dollars ($10,000) to apply toward the purchase 
price of the stocks above described if the right to purchase 
be exercised, or to be paid by you to us in the proportions 
below indicated, as liquidated damages if the right! to pur¬ 
chase be not exercised * * *. j 

If the option be exercised, the money received as the 
price of the stocks sold shall be paid to us in the fol- 
25 lowing proportions; three-fifths to Kassel ^nd Re¬ 
becca Gottstein Co., F. V. Fisher and J. }j. Gott- 
stein, one-fifth to Associated Dairies, Inc., and onei-fifth to 
Berch Ice Cream Company. 
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On the same date, August 3, 1925, the same group of 
stockholders delivered to the escrow holder of the Seattle 
and Velvet stocks an 44 Instruction Letter”, authorizing the 
escrow holder to use $250,000 of the total consideration to 
buy class A stock of the proposed new corporation and to 
distribute such stock and the balance of the cash in the 
same proportions as set out in the letter above quoted. 
Berch’s associates later decided not to take the $250,000 
in stock, but took all cash. On the same date Berch indi¬ 
vidually entered into a separate agreement with Spencer 
Trask & Co. in which it was recited that Berch and Spencer 
Trask & Co. had agreed that Berch was to receive first 
issue class A stock of a new company in the amount of 
$250,000, based on the price to be paid by Spencer Trask 
& Co. for their allotment of stock. It was further agreed 
therein that Berch was also to receive 35 percent of the 
total first issue class B stock and additional class A stock 
to the value of $20,000. 

The first issue of stock of the new company was to con¬ 
sist of 35,000 shares of class A (nonvoting) stock and 
116,000 shares of class B (voting) stock. Spencer Trask 
& Co. were to buy the class A stock at $40 per share and 
sell to the public at $45 per share. Berch’s portion of the 
first issue class A stock amounted to 6,250 shares, which he 
agreed to take in lieu of cash. 

On August 5, 1925, the Crystal Investment Co. was, by 
appropriate corporate action, ordered dissolved, and the 
stock it owned in the Velvet and Seattle Ice Cream com¬ 
panies was distributed to its stockholders. Thereafter on 
the same date the Berch Ice Cream Co. was dissolved and 
it distributed to its sole stockholder, Berch, its assets. The 
only asset of the Berch Ice Cream Co. was its stock in the 
Crvstal Investment Co. Final orders dissolving the Crvs- 
tal Investment Co. and the Berch Ice Cream Co. were is¬ 
sued November 4, 1925. 

On or about August 10, 1925, all of the stock of the Vel¬ 
vet and Seattle companies was deposited with the Dexter 
Horton National Bank in escrow, and Spencer Trask & Co. 
deposited $10,000 in accordance with the escrow letter of 
August 3, quoted above. On August 25, 1925, Spencer 
Trask & Co. instructed the escrow holder that it was not 
to pay Berch the $250,000 to which he would be entitled out 
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of the $1,250,000; that, pursuant to Berch ’s agreement, 
Spencer Trask & Co. would deliver 6,250 shares of stock of 
a new company to the escrow holder for Berch; ^nd that 
the escrow holder should return the $250,000 to Spencer 
Trask & Co. The agreed consideration of $1,250,000 was 
deposited on August 26, and the escrow holder was in¬ 
structed to distribute $1,000,000 thereof (less 
26 $10,000) to Berch’s associates, leaving Berch’s stock 

in the Velvet and Seattle companies and his| interest 
in the consideration still in escrow. 

From August 26 to October 8, 1925, Spencer Trdsk & Co. 
and Berch were the owners of all the stock of thje Velvet 
and Seattle companies. Berch was elected president of 
each and managed their affairs until October 8, when the 
stock ot both was taken over by the new corporation, the 
"Western Dairy Products Co. The new corporation, here¬ 
inafter called Western Dairy, was incorporated on October 
1, 1925. Berch became its first president and lias been 
president ever since. 

The entire first issue of Western Dairy stock, consisting 
of 80,000 shares of class A and 117,000 shares of class B 
stock, was issued to Spencer Trask & Co. and Berch. Part 
of the first issue of stock was exchanged for the |stock of 
the Velvet and Seattle companies. Berch, as owner of 20 
percent of the Velvet and Seattle stock, was entitled to re¬ 
ceive in exchange therefor, in accordance with his agree¬ 
ment with Spencer Trask & Co., 6,750 shares of |class A 
and 40,600 shares of class B stock. By reason of t|he class 
A stock offered to the public being oversubscribed, Berch 
received only 2,250 shares of that class, and gav<i up his 
right to 4,500 shares, receiving instead cash in the amount 
of $180,000. The consideration actually received by Berch 
for his 20 percent interest in the Velvet and Seattle com¬ 
pany stocks was $180,000 cash and 2,250 shares of class A 


and 40,600 shares of class B Western Dairv stockL 

Immediately after the formation of Western Dairy all 
of its stock was owned by Berch and Spencer Trask & Co. 
Berch’s interest in the stock of Western Dairy amounted to 
21.75 percent. 

The Velvet and Seattle companies have not been dis¬ 
solved, but they have carried on no business since October 
1925. Their corporate entities have been preserved, with 
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their stock reduced to a nominal amount, in order to re¬ 
tain the trade names under which they operated. 

In Julv 1927 Kerch sold 736 shares of Western Dairy 
class A stock and 17,200 shares of the class K stock. He re¬ 
ported a profit in his income tax return and a tax thereon 
computed at the capital gain rate. The respondent held 
that the stock had been acquired on August 5, 1925, and 
that the gain was taxable at ordinary rates. 

Opinion. 


Arundell: The question for decision is whether the 
profit realized on the sale of Western Dairy stock in July 
1927 was capital gain or ordinary income. Kerch actually 
held the Western Dairy stock less than two years. 


Whether any period can be added to the period of actual 
holding of that stock depends upon whether or not 
27 it was acquired under circumstances prescribed by 
section 208 (a) (8) of the Revenue Act of 1926, set 
out in the margin. 1 Stated broadly, that section provides 
that the period during which a taxpayer has held stock or 
securities received on a nontaxable exchange or upon a 
nontaxable distribution may include the period in which 
he held the property exchanged therefor or the stock in 
the distributing corporation. In more detail, it provides 
that in computing time for capital gain purposes a tax- 


1 Sec. 208. (a) For the purposes of this title— 

(1) The term “capital gain” means taxable gain from the sale or exchange 

of capital assets consummated after December 31, 1021: 

******* 

(8) The term “capital assets’’ means property held by the taxpayer for 
more than two years (whether or not connected with his trade or business) 
* * *. In determining the period for which the taxpayer has held prop¬ 
erty received on an exchange there shall be included the period for which he 
held the property exchanged, if under the provisions of section 204 the prop¬ 
erty received has, for the purpose of determining gain or loss from a sale or 
exchange, the same basis in whole <> r in part in his hands as the property ex¬ 
changed. In determining the period for which the taxpayer has held property 
however acquired there shall be included the period for which such property 
was held by any other person, if under the provisions of section 204 such 
property has, for the purpose of determining gain or loss from a sale or ex¬ 
change, the same ba^is in whole or in part in his hands as it would have in the 
hands of such other person. In determining the period for which the tax¬ 
payer has held stock or securities received upon a distribution where no gain 
is recognized to the distributer under the provisions of subdivision (c) of sec¬ 
tion 203 of this Act or of the Revenue Act of 1924, there shall be included the 
period for which he held the stock or securities in the distributing corporation 
prior to the receipt of the stock or securities upon such distribution. 
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payer may add to the period that he actually held particu¬ 
lar property (a) the period of holding property exchanged 
therefor if the exchange was such that the property takes 
the same basis as that exchanged therefor, (b) thp period 
of holding the particular property by some otlieif person 
if it has the same basis in the taxpayer’s hands as in the 
hands of the other person, and (c) the period of holding 
the particular property by a corporate owner if jtlie tax¬ 
payer received it as a nontaxable dividend under section 
203 (c). The provisions that we have referred tjo under 
(b) may be read out of the case at the outset, inasjnuch as 
there was no prior holding of Berch’s Western Daijrv stock 
by another person. 

First, then, is the question of whether Bercli acquired the 
Western Dairy stock in such an exchange that it took the 
same basis as the property exchanged therefor. The peti¬ 
tioners say that Bercli acquired the Western Baity stock 
in a nontaxable exchange under the reorganization provi¬ 
sions (section 203 (b) (2) ), hence, it took the same basis 
as his stock in the Berch Ice Cream Co. under section 204 
(a) (6), and that consequently the time that he lield the 
stock of the Berch Ice Cream Co. (1922 to 1925) should be 
added to the time of holding the Western Dairy stock. 
They contend that the Berch Ice Cream Co., the Velvet and 
Seattle companies, Spencer Trask & Co., and Western 
Dairy were all parties to the reorganization. 

The respondent assumes, and we agree, that the ex¬ 
change by Berch and Spencer Trask & Co. of all the 
28 stock of the Velvet and Seattle companies fdr stock 
of Western Dairv was a nontaxable exchange that 
came within section 203 (b) (2) as an exchange of stock in 
a corporate party to a reorganization for stock in another 
corporate party. It came within the definiton sedtion as 
the acquisition by one corporation of at least a majority of 
all classes of stock of another corporation. Sec. 203 (h) 
(1). That exchange took place on October 8, 1925, less 
than two vears from the time of sale of Western Dairv 

* i •' 

stock. Bv reason of the transaction being nontaxable and 
the Western Dairy stock having the same basis in Keren’s 
hands as the stock of the Velvet and Seattle companies, it 
is proper to go back to the time of Berch’s acquisition of 
the stocks of the Velvet and Seattle companies in cbmput- 
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in" the time of holding. That acquisition occurred on Au¬ 
gust 5, 19-5, when the Crystal Investment Co. and the 
Bercli Ice Cream Co. were ordered dissolved, and their 
assets distributed to their stockholders. 

The next step is to determine whether any period prior 
to August 5, 1925, should be added on. This depends, 
under the first part of section 208 (a) (8), on whether there 
was a nontaxable reorganization to which the Bercli Ice 
Cream Co. was a party, and under the last part of that sec¬ 
tion on whether the distribution whereby Bercli acquired 
the Velvet and Seattle stocks was a nontaxable distribu¬ 
tion. 

We are of the opinion that the Bercli Ice Cream Co. was 
not a party to a reorganization under the statutory provi¬ 
sions here involved. The original plan conceived by Silen¬ 
cer Trask & Co. was to obtain control of the Velvet and 
Seattle companies by purchase. Bercli and his associates 
orallv agreed to sell their interests for cash. The written 
option of August 3, to which the Bercli Ice Cream Co. was 
a party, was an option to sell for cash. Bercli, individu¬ 
ally, agreed to take stock of the new company. Even under 
his individual agreement the transaction was in substance 
a purchase for cash and the use of part of the cash to buy 
stock of the new company. The parties have stipulated 
that Spencer Trask & Co. deposited the full $1,250,000 
which is referred to in the basic document—the option— 
as the “purchase price.” It was not contemplated that 
the Bercli Ice Cream Co. would acquire any of the stock of 
the new corporation. It or its stockholders were, under 
the agreement, to receive cash. Nor was it intended that 
the new corporation would acquire the stock or assets of 
the Bercli Ice Cream Co. It is stipulated that the only 
asset of the Bercli Ice Cream Co. was its stock in the Crys¬ 
tal Investment Co. That stock dwl not enter into the trans¬ 
action in anv wav. Thus the Bercli Ice Cream Co. was not 

m, » 

in any way a party to the reorganization effected between 
the Velvet and Seattle companies and the Western Dairy 
Products Co. Consequently, the period that Bercli held the 
stock of the Bercli Ice Cream Co. can not be added 
29 in under the part of section 208 (a) (8) which refers 
to exchanges coming within section 204. 
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We are further of the opinion that the case does not 
come within the last provision of section 208 (a) (8), 
which allows the tacking of periods where the property 
exchanged is 4 4 securities received upon a distribution 
where no gain is recognized to the distributee under the 
provisions of subdivision (c) of section 203.’’ We quote 
section 203 (c): j 

(c) If there is distributed, in pursuance of a plqn of re¬ 
organization, to a shareholder in a corporation a party to 
the reorganization, stock or securities in such corporation 
or in another corporation a party to the reorganization, 
without the surrender by such shareholder of stock or se¬ 
curities in such a corporation, no gain to the distributee 
from the receipt of such stock or securities shall bp recog¬ 
nized. 

We have pointed out above that there was no plan of re¬ 
organization in this case to which the Bercli Ice Cream Co. 
was a party. The plan to which it was a party was strictly 
a plan to sell as distinguished from one to reorganize. The 
general rule of the statute is to treat as taxable j income 
gains realized by stockholders on corporate liquidations, 
and only those transactions coming squarely withinj the ex¬ 
ception may escape tax. Swiss Oil Corporation , 312 B. T. 
A. 777, 783. The petitioners seem to think that the disso¬ 
lution and liquidation of the Bercli Ice Cream Co. >vere by 
inference necessary steps in the plan for the absorption of 
the Velvet and Seattle companies by Western Dairy be¬ 
cause of an agreement by Bercli and his associate^ not to 
engage in the manufacturing or wholesaling of ice cream 
or to be officers or stockholders in or otherwise associated 
with a corporation engaged primarily in such manufactur¬ 
ing or wholesaling. They do not, however, give any rea¬ 
sons whv this covenant could not be observed in other wavs 

• • . i * 

than by dissolution and liquidation. 

For the foregoing reasons we hold that the petitioners 
have not brought themselves within provisions of section 
20S (a) (8) and they may not add to the period beginning 
August 5, 1925, any of the prior period in which Beijch held 
the stock of the Bercli Ice Cream Co. The period from 
August 5, 1925, to July 1927, being less than two years, the 
gain realized was ordinary income and properly so 'treated 
by the respondent. 
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There is no issue as to the division of the income on a 
community property basis. 

Reviewed bv the Board. 

i Decision will be entered for the respondent. 

30 United States Board of Tax Appeals 

Washington 

Docket No. 64746 

S. H. Beech, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its Findings of Fact and Opinion, promulgated January 
29, 1937, it is Ordered and Decided: That there is a defi¬ 
ciency of $18,244.73 for the year 1927. 

Enter: 

Entered 
Feb. 3, 1937. 

(s) BOLOX B. TURNER 
(Seal) Member . 

31 United States Board of Tax Appeals 

Washington 

Docket No. 64747 

Rose Berch, Petitioner , 
v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its Findings of Fact and Opinion, promulgated January 
29, 1937, it is Ordered and Decided: That there is a defi¬ 
ciency of $18,150.25 for the year 1927. 

Enter: 

Entered 
Feb. 3, 1937. 


(Seal) 


(s) BOLOX B. TURNER 
Member. 
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32 Endorsed: United States Board of Tax Appeals 

Filed May 3-1937. j 

In the United States Board of Tax Appeals 

Docket Nos. 64746 and 64747 j 

S. H. Berch and Rose Berch, Petitioner 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation 

It is hereby stipulated and agreed by the respective 
Counsel that an appeal from the decision of the United 
States Board of Tax Appeals in the above-entitled causes 
may be reviewed by the United States Court of ! Appeals 
tor the District of Columbia, in accordance with tljie provi¬ 
sions ot Section 159 of the Revenue Act of 1934 amending 
Section 1002 of the Revenue Act of 1926. j 

(Sgd.) ROBERT P. SMITH j 
Counsel for Petitioners, 

815 Fifteenth S't., N. Wi, 
Washington, D. C. 

(Sgd.) JAMES W. MORRIS j 

Assistant Attorney General. 
Counsel for Respondent. 

33 Endorsed: United States Board of Tax jAppeals 

Filed Mav 3-1937 
* 

In the United States Board of Tax Appealjs 
Docket Nos. 64746 and 64747 | 

S. H. Berch and Rose Berch, Petitioner.% 


Commissioner of Internal Revenue, Respondent. 


Petition of S. II. Berch and Rose Berch for Revieiv by the 
United States Court of Appeals for the District of Co¬ 
lumbia of a Decision by the United States Board of 
Tax Appeals 

■ 

S. H. Berch and Rose Berch, the petitioners in!the two 
above-named causes, by Robert P. Smith and Arthur H. 
Deibert, counsel, hereby file their petition for revieiv by the 
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United States Court of Appeals for the District of Co¬ 
lumbia of the decision by the United States Board of Tax 
Appeals rendered on January 29, 1937, 35 B. T. A.—#56, 
(the order of thte Board having been entered on Febru¬ 
ary 3, 1937) jdetermining deficiencies in the aforesaid pe¬ 
titioners’ Federal income taxes for the calendar year 1927 
in the respective amounts of $18,244.73 and $18,150.25, and 
respectfully show: 

I. 

The petitioners, S. H. Berch and Rose Bereli, are hus¬ 
band and wife, now residents of California, but in and prior 
to 1927 were residents of the State of Washington. 
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II. 


Nature of the Controversy 

The controversy involves the proper determination of 

the petitioners’ liability for Federal income taxes for the 

calendar vear 1927. 

•> 

The question at issue is whether the profit from the sale 
of stock of Western Dairy Products Company by S. II. 
Berch in July, 1927, is taxable to petitioners at 12 1 />C <, the 
rate for capital net gain, or whether it is taxable at ordi¬ 
nary rates. Berch reported a profit in his income tax re¬ 
turn, and a tax thereon was computed at the capital gain 
rate, while the Commissioner of Internal Revenue held 
that the gain was taxable at ordinary rates. 

From October, 1922 to August 5, 1925, petitioner S. H. 
Berch owned all the stock of the Berch Ice Cream Company 
of Seattle, Washington. The Berch Ice Cream Company 
owned 20% of the stock of the Crystal Investment Com¬ 
pany, the other 80% being owned by associates of Berch, 
either directly or through holding companies. The Crys¬ 
tal Investment Company owned all the stock of the Velvet 
Ice Cream’ Company and of the Seattle Ice Cream Com¬ 
pany, both located in Seattle, Washington. 

In the latter part of 1924, Spencer Trask & Company, 
brokers of New York City, entered into negotiations with 
Berch for the acquisition of the business of the Velvet Ice 
Cream Company and the Seattle Ice Cream Company with 
a view to creating an organization to handle all the dairy 
and ice cream business along the entire Pacific Coast. 
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On July 20, 1925 Bcrch secured an option from 

35 his associates owning S0% of the Crystal j Invest¬ 
ment Company stock to dispose of or sell the Se¬ 
attle Ice Cream Company and Velvet Ice Cream Company 
stock. 

On August 3, 1925 an option on the stock of Seattle Ice 
Cream Company and Velvet Ice Cream Company was 
signed by a representative of Spencer Trask & Company, 
and by all the owners of the stock of Crystal Investment 
Company. 

On August 3,1925, Berch and Spencer Trask & Company 
entered into a separate agreement, referring in the first 
and last paragraphs thereof to the aforesaid option agree¬ 
ment, which said second agreement provided inter cjlia that 
Berch would receive stock in a new company, to bcj organ¬ 
ized, for his interest in Seattle Ice Cream Company and 
Velvet Ice Cream Company if the option in the agreement 
first referred to was exercised. 

On August 3, 1925 Berch and his associates entered into 
an agreement with Spencer Trask & Company noj; to en¬ 
gage in the ice cream business, own stock in a company, 
or be otherwise associated with a company manufacturing 
or wholesaling ice cream for a period of five years. 

On August 3, 1925 a letter of instructions was seijt to the 
Dexter Horton National Bank, which was named! as de¬ 
pository for the stock. 

On August 3-4, 1925, Spencer Trask & Company defi¬ 
nitely exercised its option to acquire the stock of! Seattle 
and Velvet Ice Cream Companies, as set forth in jthe two 
aforesaid agreements, by stating they were satisfied with 
the figures and were going through with the deal, ahd gave 
instructions to have the Crystal Investment Company and 
the Berch Ice Cream Company dissolved. 

On August 4, 1925, the aforesaid option of pur- 

36 chase, represented by Exhibit 1, being an agreement 
entered into between Berch and his associates and 

Spencer Trask & Company, and Exhibit 2, a separate but 
supplemental agreement to Exhibit 1, entered into between 
Berch and Spencer Trask & Company, both of which were 
signed and agreed to on August 3, 1925, ripened ipto and 
became a definite and binding contract of purchase, en- 
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forceable at law and capable of specific performances in 
equity. 

On August 5, 1925, the Crystal Investment Company 
liquidated, by instructions of Spencer Trask & Company. 

On August 5, 1925, through liquidation of Crystal In¬ 
vestment Company, Spencer Trask & Company secured 
control and became contractual or equitable owner of 80% 
of the stock of Seattle and Velvet Ice Cream Companies 
through their irrevocable right to purchase said stock 
from the owners (Berch’s associates), who desired cash 
for their interest. 

On August 5, 1925, thte Berch Ice Cream Company was 
ordered dissolved after dissolution of the Crvstal Invest- 
ment Company. 

On August 5, 1925 the Berch Ice Cream Company in dis¬ 
solution owned the other 20% of stock of the Seattle and 
Velvet Ice Cream Companies. 

On August 10, 1925 all the stock of the Seattle and Velvet 
Ice Cream Companies was deposited with the escrow agent. 

On August 25, 1925 cash for the purchase of the stock of 
the Seattle and Velvet Ice Cream Companies was deposited 
by Spencer Trask & Company with the escrow agent, who 
paid Berch’s associates in full but did not pay the Berch 
Ice Cream Company because of a separate agreement with 
the latter. 

On October 1, 1925, the Western Dairy Products Com¬ 
pany received its charter of incorporation. 

37 On October 8, 1925 all the stock of Seattle and 
Velvet Ice Cream Companies was exchanged by 
Berch and Spencer Trask & Company for all of the first 
issue of stock of Western Dairy Products Company. 

After the exchange, Berch had the same proportionate 
interest in the outstanding stock of the Western Dairy 
Products Company as he had previously owned in the stock 
of the Seattle Ice Cream Company and the Velvet Ice 
Cream Company through his ownership of all the stock of 
the Berch Ice Cream Company. 

Crystal Investment Company did not sign any of the 
agreements but was ordered to be dissolved by Spencer 
Trask & Company after the option to acquire the stock of 
the Seattle and Velvet Ice Cream Companies had been ex¬ 
ercised by Spencer Trask & Company. 
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The said S. H. Berch and Rose Berch, being aggrieved 
bv the bindings of fact and conclusions of law contained in 
the said findings and opinion of the Board, and by its de¬ 
cision entered pursuant thereto, desire to obtain a review 
thereof by the United States Court of Appeals for jthe Dis¬ 
trict of Columbia. j 

iv. ! 

■ 

Inasmuch as the cases of the said two petitioners! involve 
the same question and the same facts, and as tli£y were 
consolidated for both hearing and decision by thcf Board 
of Tax Appeals, it is requested that they be consolidated 
for hearing and determination in the Court of Appeals for 
the District of Columbia. I 

38 V. | 

Assignments of Error 

The petitioners assign as errors the following acts and 
omissions of the Board of Tax Appeals: 

(1) The failure to hold that the whole series of events 
leading up to and culminating in the exchange of the stock 
of the Western Dairy Products Company for the Stock of 
the Seattle Ice Cream Company and Velvet Ice j Cream 
Company constituted a nontaxable reorganization, tq which 
the Berch Ice Cream Company was a party. 

(2) The holding that the Berch Ice Cream Company was 

not in any way a party to the reorganization ^hereby 
Western Dairy Products Company acquired the sfock of 
Velvet Ice Cream Company and Seattle Ice Cream Com¬ 
pany. | 

(3) The failure to hold that the period during which 

Berch held the stock of the Berch Ice Cream Company 
(1922 to 1925) can be added to the time he held the) West¬ 
ern Dairy stock before its sale in 1927, under Section 208 
(a) (8) of the Revenue Act of 1926. i 

(4) The holding that the period during which Ber^h held 
the stock of the Berch Ice Cream Company (1922 tq 1925) 
can not be added to the time he held the Western Dairy 
stock before its sale in 1927, under Section 208 (a) (8) of 
the Revenue Act of 1926. 



34 


S. H. BERCH ET AL. VS. GUY T. HELVERING. 


(5) The failure to hold that the case comes within the 
last provision of Section 208 (a) (8), supra, which allows 
the tacking of periods where the property exchanged is 
“securities received upon a distribution where no gain is 
recognized to the distributee under the provisions 

39 of subdivision (c) of section 203.” 

(6) The holding that the case does not come 
within the last provision of Section 208 (a) (8), supra, 
which allows the tacking of periods where the property ex¬ 
changed is “securities received upon a distribution where 
no gain is recognized to the distributee under the provi¬ 
sions of subdivision (c) of section 203.” 

(7) The failure to hold that the gain realized by Berch 
was capital gain and not ordinary income. 

(8) The holding that the gain realized by Berch was or¬ 
dinary income and not capital gain. 

(9) The holding that the exchange of stock in Seattle 
Ice Cream Company and Velvet Ice Cream Company by 
Berch and Spencer Trask & Company for the stock of 
Western Dairy Products Company was a nontaxable ex¬ 
change within Section 203 (b) (2) of the Revenue Act of 
1926, while holding at the same time that Berch had in 
effect sold his interest in the stock of Seattle Ice Cream 
Company and Velvet Ice Cream Company for cash. 

(10) Failure to hold that if Berch and Spencer Trask & 
Company exchanged their stock in Seattle Ice Cream Com¬ 
pany and Velvet Ice Cream Company for all the stock of 
Western Dairy Products Company in a nontaxable ex¬ 
change under Section 203 (b) (2) of the Revenue Act of 
1926 that the liquidation of the Berch Ice Cream Company 
was a part of the plan of reorganization and could not at 
the same time be a sale of said stock by Berch for cash. 

(11) The finding of deficiencies against each of 

40 the petitioners for the year 1927 in lieu of a deter¬ 
mination that there is no deficiency due from either 

of the petitioners in said year due to the sale by Berch of 
stock of the Western Dairy Products Company in that 
vear. 

ROBERT P. SMITH 
ARTHUR H. DEIBERT, 
Counsel for Petitioners , 

815 Fifteenth St., N. W., 
Washington, D. C. 


i 
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Of Counsel 

FRANK J. WIDEMAN, j 

822 Connecticut Ave., N. W., j 

Washington, D. C. 

District of Columbia, ss : 

i 

Robert P. Smith, being first duly sworn, says that he is 
counsel of record in the two above-named causes;! that as 
such counsel he is authorized to verify the foregoing pe¬ 
tition for review; that he has read the said petitioh and is 
familiar with the statements contained therein; and that 
the statements made are true to the best of his knowledge, 
information and belief. 

i 

ROBERT P. SMITH 


Subscribed and sworn to before me this 1st day of May, 
1937. ! 

LEONA E. BAIN j 
(Seal) Notary Public D. C. 

41 Endorsed: United States Board of Tax Appeals 
Filed Mav 3-1937. 

In the United States Board of Tax Appeals 


Docket Nos. 64746 and 64747 
S. H. Berch and Rose Berch, Petitioners j 

v. ; 

j 

Commissioner of Internal Revenue, Respondent. 

Acceptance of Service 

Service of a copy of the Petition for Review in;the two 
above-named cases is hereby acknowledged this 3rd day of 
Mav, 1937. 

(S'gd.) MORRISON SHAFlROTH, 
Chief Counsel, Bureak of In¬ 
ternal Revenue. 
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42 Endorsed: United States Board of Tax Appeals 

Filed Mav 3-1937. 

•/ 

In the United States Board of Tax Appeals 
Docket Xos. 64746 and 64747 
S. H. Berch and Rose Beech, Petitioners, 


v. 


Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review 

To Morrison Shafroth, Chief Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 


You are hereby notified that S. II. Berch and Rose Berch 
did on the 3rd day of May, 1937, file with the Clerk of the 
United States Board of Tax Appeals at Washington, D. C. 
a Petition fpr Review by the United States Court of Ap¬ 
peals for the District of Columbia of the decision of the 
Board heretofore rendered in the two above-entitled cases. 
A copy of the Petition for Review as filed is hereto at¬ 
tached and served upon you. 

Dated this 3rd day of May, 1937. 


(Sgd.) ROBERT P. SMITH, 
i Counsel for Petitioners , 

815 Fifteenth St., X. W., 
Washington, D. C. 

43 Endorsed: United States Board of Tax Appeals 
Filed Jun 29 1937 


In the United States Board of Tax Appeals 
Docket Xos. 64746 and 64747 
S. H. Berch and Rose Berch, Petitioners 


v. 


Commissioner of Internal Revenue, Respondent 

Statement of Evidence 

1. The following is a statement of evidence in narrative 
form in the above-entitled causes. This cause came on for 
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hearing before the Honorable Stephen J. McMahon, Mem¬ 
ber of the United States Board of Tax Appeals on the 18th 
day of September, 1934. Robert P. Smith appeared as 
counsel for the petitioners and Robert H. Jackson, Esquire, 
General Counsel, Bureau of Internal Revenue, aijd Elden 
McFarland, Special Attorney, appeared for the respondent: 

2. The following stipulation of facts was entered into 
and agreed to by Counsel for the Petitioners in tide above- 
entitled causes: 

1. During the latter part of the year 1924, Spencer Trask 
& Co., brokers of New York City, entered into negotiations 
with S. H. Berch for the purchase of the business of the 
Velvet Ice Cream Co. Inc., and the Seattle Ice Cream 
Company, both companies being located in Seattle, Wash¬ 
ington. This was done with a view toward creating nn 
organization to handle all the dairy and ice cream business 


along the entire Pacific Coast. 

2. The stock of the Seattle Ice Cream Company and the 
Velvet Ice Cream Co., Inc., during the time of the negotia¬ 
tions and since October, 1922, was owned bv the! Crvstal 

* ' * | %/ 

Investment Company, a holding company, also Ideated in 
Seattle, Washington. 

3. Twenty per cent (20%) of the stock of the Crystal 
Investment Company was owned by the Berch Icp Cream 
Company of Seattle, Washington, and had been so continu¬ 
ously owned since October, 1922. The balance of the stock 
of the Crystal Investment Company, or eighty per cent 
(80%) thereof was owned by associates of S. H. Berch 
either directly or through holding companies. 

4. On or about July 20, 1925, S. II. Berch secured an 
oral agreement with his associates, who owned eighty per 
cent (80%) of the capital stock of the Crystal Investment 
Company, whereby they would sell all of the capital stock of 
the Seattle Ice Cream Company and the Velvet Ic|e Cream 
Co. Inc., for an agreed consideration of One Million Two 
Hundred Fifty Thousand ($1,250,000.00) Dollars, and Mr. 

Berch was to negotiate the sale. 

44 5. Thereafter S. H. Berch, through the I^erch Ice 

Cream Co. and Mr. Berch’s said associated entered 

i 

into an agreement with Spencer Trask & Co., whereby S. H. 
Berch and his associates agreed that they would sell all 
of the stock of Seattle Ice Cream Co. and Velvet Ic?e Cream 
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Co. Inc. for a consideration of One Million Two Hundred 
Fifty Thousand ($1,250,000.00) Dollars, and whereby 
Spencer Trask & Co. was given the right to exercise the 
option to purchase until October 15, 1925. A copy of said 
agreement is attached hereto and marked “Exhibit 1”. Al¬ 
though said Exhibit 1 is dated August 10, 1925, petitioner 
reserves the right to prove that said instrument was en¬ 
tered into on or about August 3, 1925. 

Pursuant to said agreement all of the stock of the Seattle 
Ice Cream Company and Velvet Ice Cream Co. Inc., being 
fifteen hundred (1500) shares for each company, was de¬ 
posited with the Dexter Horton National Bank of Seattle in 
escrow, as hereinafter set forth in paragraph 10. 

6. On the same date that Exhibit 1 was executed bv the 
parties and at the same time Spencer Trask & Co. and 
S. H. Berch entered into an agreement known as Agree¬ 
ment No. 2 between Spencer Trask & Co., and S. H. 
Berch, which said Agreement sets forth the precise consid¬ 
eration which Mr. Berch was to receive for his part of the 
stock of Seattle Ice Cream Company and Velvet Ice Cream 
Co. Inc., such consideration contemplated the organization 
of a new company to be known as Western Dairy Products 
Company, which would acquire the stock of Seattle Ice 
Cream Company and Velvet Ice Cream Co. Inc. Mr. Berch, 
by the terms of the agreement, was to receive from the new 
company in exchange for his stock in the Seattle Ice Cream 
Company and Velvet Ice Cream Co. Inc., Class “A” stock 
of the first issue to the value of two hundred fifty thousand 
dollars ($250,000.00), also thirty-five per cent (35%) of the 
first issue of Class “B” stock, together with an additional 
amount of first issue Class “ A” Stock equal to the value of 
Twenty Thousand Dollars ($20,000.00). 

The agreement further provided that Mr. Berch would 
enter the employ of the new company and certain other 
conditions regarding the resale of his stock. The agree¬ 
ment is marked Exhibit 2, and is attached hereto. Although 
said agreement, Exhibit 2, is dated August 10, 1925, Peti¬ 
tioner reserves the right to prove that said instrument was 
signed bv the parties and entered into on or about August 
3, 1925. ‘ 

Under the proposed plan of reorganization the Class 
“A” Stock was to be given to the bankers and S. H. Berch 
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at an agreed value of $40.00 per share, and it ^as to be 
sold to the public at $45.00 per share. S. H. Bercji became 
entitled to receive six thousand seven hundred fifty (6,750) 
shares of Class “A” stock under the terms of liis! separate 
agreement with Spencer Trask & Co. (Exhibit No. 2) 
45 7. On the same date that Exhibits 1 and 2 were 

signed, and at the same time an instruction letter 
signed by Berch Ice Cream Company, by S. H. Berch, 
President, and signed by S. H. Berch’s Associates, ad¬ 
dressed to the Dexter Horton National Bank, was prepared. 
Said letter, among other things, shows how the considera¬ 
tion for the stock shall be distributed and provides lliat Two 


Hundred Fifty Thousand ($250,000) Dollars of the pro¬ 
ceeds shall be used if the deal is consummated to purchase 
Class “A” stock of the new corporation to be organized. 
This agreement is attached hereto and marked Exhibit 
3. Although said Exhibit 3 is dated August 10, 1^25, peti¬ 
tioner reserves the right to prove that said instrurjient was 
signed by the parties on or about August 3, 1925. j 
The reference in the instruction letter to the purchase of 
Two Hundred Fifty Thousand ($250,000.00) Dollars worth 
of Class “A” stock is not the same stock that S. p. Berch 
was to receive (as referred to in Exhibit 2), but is in addi¬ 
tion thereto for the benefit of S. H. Berch and liis asso¬ 


ciates. 

j 

A second instruction letter to the Dexter Hoifton Na¬ 
tional Bank, August 10, 1925, containing about the same 
provisions as Exhibit 3, was issued. This letter simply con¬ 
tained some new instructions to the bank and is attached 
and marked Exhibit 4. 


8. Under date of August 10, 1925, S. H. Berch ^xecuted 
an instrument in writing concerning the purchase of Class 
“A” stock to the amount of Two Hundred Fifty Thousand 
($250,000.00) Dollars, which is the purchase of stock re¬ 
ferred to in Exhibit 3 for S. H. Berch’s Associate^. Said 
Agreement is attached hereto and marked Exhibit! 5. 

9. On August 5, 1925, the Crystal Investment Cjompany 
was, by appropriate corporate action, ordered dissolved 
and the stock which it owned in the Seattle Ice Cream Com¬ 
pany and Velvet Ice Cream Co. Inc. was distributed to its 
stockholders. On the same date, after the dissolution of 
the Crystal Investment Company, the Berch Ice Cream 



40 


S, H. BERCH ET AL. VS. GUY T. HELVERING 


Company, which owned twenty per cent (20%) of the stock 
of the Crystal Investment Company, was dissolved and dis¬ 
tributed its assets to Mr. Bercli, who owned all of the stock 
of the Berch Ice Cream Company. The only asset of the 
Bercli Ice Cream Company was its stock in the Crystal 
Investment Company. The final orders dissolving the 
Crystal Investment Company and Berch Ice Cream Com¬ 
pany were issued November 4, 1025. These companies were 
dissolved because of an agreement entered into with 
Spencer Trask & Co. by Berch and his associates that they 
would not engage in the ice cream business nor become a 
stockholder or officer of any company engaged in the selling 
of ice cream for a period of five (5) years. The agreement 
is attached hereto, marked Exhibit 6. Although said agree¬ 
ment is dated August 10, 1925, petitioner reserves the right 
to prove that said instrument was signed and entered into 
on or about August 3, 1925. 

10. Thereafter and on or about August 10, 1925, all of the 
stock of the Seattle Ice Cream Company and the Velvet 
Ice Cream Co. Inc., was deposited with the Dexter Hor¬ 
ton National Bank in escrow. Spencer Trask & Co. 

46 also deposited $10,000.00, in accordance with the 
terms of Exhibit 1. 

11. Under date of August 25, 1925, Spencer Trask & Co. 
issued instructions to the Dexter Horton National Bank in¬ 
forming them that One Million Two Hundred Fifty Thou¬ 
sand ($1,250,000.00) Dollars would shortly be deposited 
with them to take up the stock of Seattle Ice Cream Com¬ 
pany and Velvet Ice Cream Co. Inc., and instructed them 
not to pay S. H. Berch his share because of a separate agree¬ 
ment with S. II. Berch. This instruction letter is attached 
hereto and marked Exhibit 7. 


The aforesaid amount of money, that is, One Million Two 
Hundred Fifty Thousand ($1,250,000.00) Dollars, was de¬ 
posited August 26, 1925, and the Dexter Horton National 
Bank was ordered to distribute One Million Dollars ($1,000,- 
000.00) less Ten Thousand ($10,000.00) Dollars to S. H. 
Berch’s associates, leaving S. H. Berch’s stock in the 
Seattle Ice Ci*eam Company and the Velvet Ice Cream Co. 
Inc., and his interest in the consideration still in escrow with 
the bank. 
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The associates of S. H. Berch elected to take all Oash and 
did not buy any of the Class “A” stock, as provided by Ex¬ 
hibits 3 and 5, by reason of the fact that the new company 
intended to issue bonds. 

12. Thereafter, and on August 26, 1925, Spencer Trask 
& Co. and S. H. Berch were the owners of all the stock of the 
Seattle Ice Cream Company and the Velvet Ice Cream Co. 
Inc., and S. H. Berch was elected President of ehch com¬ 
pany, and managed their affairs until October 8, 19f25, when 
the stock of said companies was taken over by the Western 
Dairy Products Company. Western Dairy Products Com¬ 
pany was incorporated on October 1, 1925, whereupon S. II. 
Berch became its first President and has been President of 
the Company since date of incorporation. 

13. For the period from August 26, 1925, to Obtober 8, 
1925, the stock of the Seattle Ice Cream Company and the 
Velvet Ice Cream Co. Inc. was owned by S. H. Bprch and 
Spencer Trask & Co., so that during said period of time 
they owned one hundred per cent (100%) of this stock. 

The entire first issue of Class “A” and “B” stojck of the 
Western Dairy Products Company was issued to j Spencer 
Trask & Co. and S. H. Berch. This consisted of eighty 
thousand (80,000) shares of Class “A” stock and jone hun¬ 
dred seventeen thousand (117,000) shares of Class “B” 
stock, so that all of the stock of the new company was owned 
bv Spencer Trask & Co., and S. II. Berch immediately after 
its organization. 

Part of the aforesaid first issue of stock of the new com¬ 
pany was exchanged for the stock of Seattle Ieb Cream 
Company and Velvet Ice Cream Co. Inc., apd S. H. 
47 Berch, who was the owner of twenty per cent (20%) 
of the stock of Seattle Ice Cream Comj)any and Vel¬ 
vet Ice Cream Co. Inc., was entitled to receive in Exchange 
for his stock, in accordance with Exhibit 2, which is the 
agreement between S. H. Berch and Spencer Tjask, six 
thousand seven hundred fifty (6,750) shares of Cl^ss “A” 
stock and forty thousand six hundred (40,600) shares of 
Class “B” stock. Instead of taking the full amount of 
Class “A” stock allotted to him, Berch received only two 
thousand two hundred fifty (2,250) shares of Clhss “A” 
stock and gave up his rights to four thousand five |hundred 
(4,500) shares of Class “A” stock, receiving instead cash 
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in the amount of One Hundred Eighty Thousand ($180,- 
000.00) Dollars. Consequently, the consideration actually 
received by Berch for his twenty (20%) per cent interest in 
the stock of the Seattle Ice Cream Company and Velvet Ice 
Cream Co. Inc., was as follows : 


Cash—$180,000.00 

2,250 Shares—Class stock 

40,600 Shares—Class “B” stock 


The four thousand five hundred (4,500) shares of Class 
“A” stock was given up by Berch by reason of the fact that 
the first issue of stock offered to the public was over-sub¬ 
scribed and there was not sufficient stock to cover the sales, 


so that Mr. Berch gave up part of the Class “A” 
which he was entitled to receive. 


stock 


14. The Class “A” stock of the new company was non¬ 
voting stock. The Class “B” stock of the new company, 
which was tlfe only voting stock, was placed in a voting 
trust, consisting of three trustees, S. H. Berch and his at¬ 
torney, Mr. Campbell, constituted two of the trustees, the 
other trustee representing Spencer Trask & Company. 
Berch was also the President of the new company. 

15. S. H. Berch and Spencer Trask Co. owned all of the 
stock of the Seattle Ice Cream Company and the Velvet 
Ice Cream Co. Inc. from August 26, 1925, to October 8, 
1925. Immediatelv after the formation of the Western 
Dairy Products Company they owned all of its stock. 

Mr. Berch’s interest in the new company was approxi- 
matelv the same as his interest in the stock of the Seattle 


Ice Cream Company and Velvet Ice Cream Co. Inc., namely, 
twenty per cent (20%), with his interest in the stock of the 
new company being slightly in excess of twenty per cent 
(20%), namely, twenty-one and seventy-five hundredths 
per cent (21.75%). 

48 Immediately after the signing of the agreements, 

the attorneys were ordered to incorporate the new 
company, Western Dairy Products Co. The document per¬ 
taining to the formation of the corporation were prepared 
and completed sometime in September, 1925, and the cor¬ 
poration received its charter on October 1, 1925. 


Insert here in record Exhibits 1 to 7, inclusive. 
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3. S. H. Berch was called as a witness on behalf of the 
petitioners, and having been first duly sworn testified as 
follows: 

Direct Examination 

4. My name is Samuel H. Berch. I formerly lived in 
Seattle, Washington, and now reside in Los Angeles, Cali¬ 
fornia. I am President of the Western Dairy products 
Company. Exhibits 1, 2, 3, and 6 referred to in the stipu¬ 
lation with the date of August 10, 1925, inserted in pen 
and ink, were signed by myself and all the parties whose 
names appear on the papers on August 3, 1925. I fixed the 
date of August 3, 1925, as the correct date of sighing be¬ 
cause Mr. Davenport, of Spencer Trask & Company, the 
party I negotiated the deal with arrived in Seattle, Wash¬ 
ington, from Vancouver, Canada, on August 2, 1925, which 
was on a Sundav. He came to Seattle to close the deal which 

* i 

was previously agreed on. He was shown the earnings for 
‘the month of June and the sales for the month of July that 
his man had previously checked and he was particularly 
anxious, in a hurry, to sign up these agreements, so no one 
would back down, and on the following day, August the 
3rd, these agreements were signed. I remember that very 
distinctly. The date of August 10th appearing on the docu¬ 
ments was merely inserted by the attorney at the jtime the 
$10,000 earnest money was deposited in the. bank!. I am 
absolutely sure that the documents were all signed on the 
3rd of August. The Crystal Investment Company!and the 

Berch Ice Cream Company were dissolved after these 
49 documents were signed. Immediately alter the 

agreements were signed I had further conferences 
with Mr. Davenport, the representative of Spencef, Trask 
& Company, and the conferences were held in either the 
offices of the attorneys or the Olympic Hotel in | Seattle, 
Washington. Those present at the conferences were my¬ 
self, Mr. Davenport, Frank J. Holt, the attorneys peters & 
Powell, and some of my associates. At the conferences 
Mr. Davenport told me that he had examined the! records 
and he was perfectly satisfied with the deal, and! he told 
me he was going through with the deal and instructed me 
to liquidate the Crystal Investment Company and the Berch 
Ice Cream Company. Acting on his representations and his 
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instructions I liquidated the Crystal Investment Company 
and the Berch Ice Cream Company on August 5, 1925, and 
proceeded to complete the deal as fast as possible, and I 
carried out the deal. The Crystal Investment Company and 
the Berch Tee Cream Company were liquidated after the 
conferences and the deal was carried out as fast as possible. 

Cross-Examination 


5. Under the terms of Exhibit 1, certificate numbers 4, 
'5, 6, 7, and 8 of the capital stock of the Seattle Ice Cream 
Company, and certificates numbers 9, 10, 11, 12, and 13 of 
the capital stock of the Velvet Ice Cream Company, Inc., 
were to be deposited in escrow and we had to liquidate those 
two companies (meaning Crystal Investment Company and 
the Berch Ice Cream Company) in order to deposit the cer¬ 
tificates. After the above questions the following colloquy 
took place: 

“Mr. Smith: If you Honor please, I would like to object 
to that for this reason. I think that is in the nature of a 
conclusion of law. It is not necessary to liquidate com¬ 
panies in order to liquidate stock. I think that is a con¬ 
clusion of law, and I think counsel will agree with mv 
position. 

50 “Mr. McFarland: Xo, I do not agree with it at all. 

“Mr. Smith: You can have a distribution and 
transfer of stock of corporations without having a liquida¬ 
tion. It is not necessary to dissolve corporations in order 
to transfer assets. 

“Mr. McFarland: I did not say dissolve; I said liquidate. 

“Mr. Smith: Well, it is not necessary to liquidate in 
order to do that. 

“Mr. McFarland: I think it is. I think it is a perfectly 


proper question. 

“The Member: I will ask the reporter to read the ques¬ 
tion. 

“(The question referred to was read aloud by the re¬ 
porter as above recorded). 

“The Witness: Pardon me. I understand the question 

did I think it was necessary to deliver the certificates, and 

mv answer was that it was necessarv to deliver the certifi- 
• • 

cates as mentioned in this contract. It was necessarv for 
me to deliver the certificates. 
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“Mr. McFarland: Well, now— 

“The Member: Just a moment. Do you wish to press 
your objection ? 

“Mr. Smith: Well, I don’t like to see that go into the 
record because it is obvious it is not necessary to liquidate 
the corporation. I do not know that it is going to have any 
particular bearing on the case, but I do not just likje to see 
that go in the record because it is a conclusion. 3jt is not 
necessary to liquidate a corporation in order to transfer 
assets. It mav have other assets it does not want to trails- 
fer, property or dividends or something of that kind. 

“The Member: I will let it stand for whatever it mav be 

♦ 

worth. 

“Mr. Smith: I would like to save an exception. 

“The Member: You may have an exception. Del the 
record show that the objection is overruled and jtlie ex¬ 
ception is noted by petitioner.” 

51 6. Prior to August 3, 1925, the stock certificates 

4, 5, 6, 7, and 8 of the capital stock of the j Seattle 
Ice Cream Company were owned by the Crystal Invest¬ 
ment Company, and as a matter of fact those certificates 
were owned by the Crystal Investment Company! (since 
October, 1922) up to the time that they were distributed by 
the Crystal Investment Company in liquidation. After the 
above questions the following colloquy took place: 

“Q. Well, now, is it not a fact then that you regarded 
that the liquidation was a necessary preliminary stejp to be 
taken in the depositing of those certificates in escrow under 
the terms of the agreement, Exhibit No. 1? 

“Mr. Smith: I will have to object to that, your Honor, 
because it seems to me that the answer must necessarily be 
a conclusion of law. 

“Mr. McFarland: Your Honor, it is not a conclusion of 
•law. I want to show this witness’ interpretation of the 
agreement. Now, counsel has endeavored to vary the terms 
of this written agreement by some parol testimony! That 
may or may not be a correct procedure. I have pot ob¬ 
jected to it because I think it is a proper procedure! under 
the rules of evidence as I understand them, this not being 
a suit between two parties. 

“But, when counsel has undertaken to vary the terms 
through the oral statements or oral understandings Accord- 



46 


S. H. BERCH ET AL. VS. GUY T. HELVERING. 


ing to the interpretation of this witness, this so clearly is a 
proper question for us to ask this witness, whether or not 
under his interpretation and understanding of this con¬ 
tract it was not necessary for him to do so as a dutv. That 

♦ » 

is perfectly proper on cross examination. 

“The Member: Objection sustained. 

“Mr. McFarland: May I enter an exception? 

“The Member: Exception may be noted.’’ 

6-a. The capital stock of the Velvet Ice Cream Company, 
incorporated, prior to the liquidation of that company on 
the 5th day of August, 1925, was owned by the Crystal In¬ 
vestment Company. 

52 7. Roy E. Campbell was called as a witness on be¬ 

half of the petitioners and having been first duly 
sworn, testified as follows: 

Direct Examination 

8. My name is Roy E. Campbell and I reside at Seattle, 
Washington. I am at present Secretary of the Western 
Dairy Products Company and Vice-President of the North¬ 
ern Group. I was associated in business with Mr. S. II. 
Bercli since the organization of this company. Prior to 
that time for several years I had been Mr. Bercli’s personal 
attorney. I have examined the original agreements which 
are attached to the stipulation, Exhibits 1 to 7. I was 
present at the time the agreements were drawn and pre¬ 
pared in the attorney’s office, and they were then taken out 
by Mr. Bercli and signed. They were brought back to my 
office completely signed by liis associates. I fixed the date 
that they were signed in this way. Mr. Davenport from 
Spencer-Trask’s office came to Seattle on August 2nd, on 
a Sunday evening. I identified that date by certain com¬ 
munications. j I had to meet Mr. Davenport there. I had 
never met him before and I had wires telling me what he 
looked like. I met him at the boat with his wife and im¬ 
mediately following that, on the next day, we proceeded 
with the preparation of these agreements. The agree¬ 
ments were prepared and signed either that day or the next. 
I would not be positive but it was either one of those two 
days (meaning the 3rd or 4th of August). The liquidation 
of the Crystal Investment Company and the Bercli Ice 
Cream Company had not taken place at the time the agree- 
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ments were signed. Nothing had been done. Th£ agree¬ 
ments had been signed and brought back prior to anything 
being done toward the liquidation of these companies. 

53 After the deal was consummated the capital stock of 
the Seattle Ice Cream Company and the Velvet Ice 

Cream Company was reduced to a nominal sum, I believe 
four shares of a par value of $100, and the assets wefe trans¬ 
ferred and conveyed to the Western Dairy Products. This 
was done to the best of my recollection in the fore part of 
October around about the 5th. 

Cross Examination 

9. The capital stock of the Velvet Ice Cream cjompany 
and the Seattle Ice Cream Company was reduced. These 
companies were not actually dissolved and they are re¬ 
tained today in order that we might retain the trade names 
Velvet and Seattle, which have considerable value. |NTo busi¬ 
ness has been carried on by these companies sihce that 
time. Exhibit No. 1 of the agreement contemplated that the 
companies would be liquidated, and it was so understood at 
the time, and I think it was all within the general plan that 
was agreed to and understood by counsel at the jin e the 
agreements were prepared. The request that these t[wc com¬ 
panies be liquidated was within the general plan that was 
understood at the time the agreements were drawn. I know 
positively that the agreements, Exhibits Nos. 1, 2, 3, and 
6 were all signed prior to the time anything was done and 
prior to the time of any meetings of these corporations for 
dissolution, or prior to the time anything was don^ of that 
kind; this was the first thing that was done, the prepara¬ 
tion of the agreements and the signing of them by the par¬ 
ties. I am absolutely and positively sure that the agree¬ 
ments were signed before the dissolution proceedings of 
the Bereh Ice Cream Company and the Crystal Invest¬ 
ment Company. The statement in Exhibit No. “The 
undersigned, having given an option to ^pencer, 

54 Trask & Company of this date”, and the date of this 
letter being August 10, 1925, does not in anv wav re- 

fresh my recollection as to the date of the option deferred 
to. I realize that the deposit of the money and the deposit 
'of these letters and instructions in these various agree¬ 
ments were taken down to the bank on the lOtlj. of the 
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month and everything was centered by reason of that on 
the 10th, but there was something that was more important 
to those who had anything to do with the deal and the trans¬ 
actions at that time, and that was the securing of an agree¬ 
ment binding these various parties to this contract for the 
sale of these properties. We had been negotiating this off 
and on for a period of approximately a year, even in New 
York, and things were right at the point where they had 
agreed to make this deal, and when Mr. Davenport arrived, 
we lost no time in getting them signed and committed to the 
agreement. 

10. Exhibits 1, 2, 3, and 6, referred to in the stipulation 
has the date filled in with pen and ink. The other exhibits 
are dated the 10th and the date is typed in on the type¬ 
writer. To the best of mv recollection the date on Exhibits 
1, 2, 3, and 6 was still in blank when the agreements were 
brought back to my office signed by Mr. Berch. I am quite 
positive that the date had not been filled in and was filled in 
at a later date. The reason I am positive that the date was 
filled in at a later date is that following the signing of these 
agreements the matter was taken up with the attorneys and 
they proceeded to complete other details and I know that 
some of these agreements—I couldn’t identify them—were 
gone over verv carefullv bv Mr. Edwards, who was then the 
attorney for Spencer-Trask and for Mr. Berch, and some of 
the blanks and things were filled in, because I happened 

to be in his office at the time, completing these various 
55 papers to see that they were proper for deposit. I 

can not identifv which of them were filled in in that 
wav, but I recall the incident of sitting in his office and com- 
pleting the papers for deposit in that respect. I know J. L. 
Gottstein. He was President of Kassell and Rebecca Gott- 
stein Company. I do not know whether J. L. Gottstein was 
present in Seattle on the 2nd, 3rd, or 4th of August, 1925. I 
was not present when the agreements were actually signed. 
Mr. Berch took them and brought them back to my office. 
The documents Exhibits 1, 2, 3, 4, 5, 6, and 7 were the writ¬ 
ten instruments under which the deal was completed and 
carried through. 

11. J. Frank Holt was called as a witness on behalf of 
the petitioners and having been first duly sworn testified 
as follows: 
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I 


Direct Examination 

My name is J. Frank Holt. My present address is 20 
Pine Street, New York City. I was familiar with certain 
transactions involving the purchase and sale of th<^ Seattle 
Ice Cream Company and the Velvet Ice Cream Company by 
Spencer-Trask & Company in 1925. I was here on the west 
coast nearly all the time from June 15th to the end of that 
year (meaning 1925) and recall distinctly the first half of 
that year; up until June I was in the eastern end of|the ter¬ 
ritory in New England. We were preparing figures as to 
earnings and assets of the companies and their position. I 
represented Scovell, Wellington & Company, who were pre¬ 
paring the accounting figures for Spencer-Trask & 
56 Co. 1 assisted Mr. Davenport, representing Spencer- 
Trask & Company to a considerable degree ini setting 
up the figures and in carrying out the deal. I had: helped 
Mr. Davenport in previous deals and had spent nearly all 
mv time in that kind of work. I was in Seattle the Monday 
morning following the arrival of Mr. Davenport in (Seattle. 
I have examined the stipulation and Exhibits 1, 2, 3^ 4, 5, 6, 
and 7 and have seen them all before. I was not present at 
the time they were signed but I saw these documents at 
various times after they were signed. They were available 
and in signed form on the first two days of that week, 
around the 3rd or 4th. I think it was Wednesdav the 5th 
we became very active and started the further steps of the 
deal. I fix that date by remembering that we pushed this 
deal pretty hard because we had been negotiating pn it in 
various ways up to that time and moved very fast when Mr. 
Davenport got there on the 2nd or 3rd of August, and things 
were pretty well cleaned up in the first two days, j I was 
enabled to see the documents because in a deal of this kind 
there were many conferences and I was spending some time 
with Mr. Davenport. He was interested in the figures and 
perhaps two or three times a day we would talk oyer the 
telephone as to the earnings showing and assets showing. 
That was later to be our stock and securitv issup. Mr. 
Davenport showed me the agreements and I recall that 
they were properly signed by the parties on the i3rd of 
August. I am not sure, but I saw them on the 3rd jor 4th. 
I was present at the conferences which took place following 
the actual signing of the documents, in the day timd at the 
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lawyer’s office and in the evenings at the hotel. The con¬ 
ferences took place on these two days, more on the 4th than 
on the 3rd. At some of the conferences just Mr. 

57 Davenport and myself were present. At other times 
Mr. Berch and Mr. Edwards, and associates of Mr. 

Edwards were present. When Mr. Davenport and .1 were 
alone we discussed the question of earnings. When Mr. 
Berch was present one thing we were discussing was 
whether the earnings showings were satisfactory to pro¬ 
ceed with the deal, which meant the liquidation of these 
prior holding companies. Mr. Davenport said positively 
we are going ahead with the deal, that he was satisfied with 
the figures. It was discussed that we should proceed with 
the legal steps and close up the deal, and it was Mr. Daven¬ 
port’s position that we should proceed and his instructions 
were to go ahead with the deal, with the various legal steps 
in the deal, and one of the steps seemed to be the liquidating 
of these two holding companies. He said that the liquida¬ 
tion of the holding companies was one thing to be done. 

Cross Examination 

12. I spend about three-quarters of my time in New York 
and one-quarter in Los Angeles. I am associated with 
Western Dairies, Incorporated, that is another company 
separate from Western Dairy Products Company. I am 
certain that I saw Exhibits 1, 2, 3, and G subsequent to the 
time they were signed and prior to the time of the liquida¬ 
tion of the Berch Ice Cream Company and the Crystal In¬ 
vestment Company. At the conferences with Mr. Davenport, 
representing Spencer-Trask & Company, he stated that he 
was positive he was going ahead with the deal, and the deal 
referred to is outlined in these papers that have been filed 
and received as a part of the stipulation of facts. 

58 The foregoing is all of the material evidence ad¬ 
duced at the hearing before the Board of Tax Ap¬ 
peals, and the same is approved by the undersigned, as at¬ 
torneys for the petitioners on review. 

ROBERT P. SMITH 
ARTHUR H. DEIBERT 
Counsel for Petitioners, 

815 Fifteenth St. N. AY. 
A\ 7 a§hington, D. C. 
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Of Counsel 

FRANK J. WIDEMAN 
822 Connecticut Ave., N. W., 

Washington, D. C. j 

i 

The foregoing evidence is all of the material evidence ad¬ 
duced at the hearing before the Board of Tax Appeals, and 
the same is approved by the undersigned, Morriscjn Sha- 
froth, Chief Counsel for the Bureau of Internal Revenue, 
as attorney for the Commissioner of Internal Revenue. 

MORRISON SHAFROjTH 
Chief Counsel for thej R 
Cureau of Internal Revenue. 

I 

The foregoing is all of the material evidence adduced at 
the hearing and in order that the same may be preserved 
and made a part of the record, this statement of evidence is 
duly approved and settled this 29th day of June, 1937. 

J RUSSELL LEESH j 
Member, United States 
Board of Tax Appeals. 

59 Exhibit J. 

Escrow Letter and Contract. 

The Dexter Horton National Bank of Seattle 
Seattle, 

Washington. 

| 

Sirs: | 

We, Kassell and Rebecca Gottstein Co., Associated 
Dairies, Inc., Berch Ice Cream Company, Washington cor¬ 
porations of Seattle, and F. V. Fisher and J. L. Gpttstein 
have given to Spencer Trask & Co. of New York City, the 
right until and including October 15, 1925, to purchase all 
of the capital stock of Seattle Ice Cream Company und of 
Velvet Ice Cream Co., Inc., Washington corporations of 
Seattle, for One Million Two Hundred Fiftv Thousand 
Dollars ($1,250,000.00). ’ | 

In confirmation of this and in order to carry out a sale, 
we have deposited with you, endorsed in blank, certificates 


i 
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of stock Nos. 4, 5, 6, 7, and 8, representing all of the capital 
stock of Seattle Ice Cream Company, and certificates Nos. 
9, 10, 11, 12 and 13, representing all of the capital stock of 
Velvet ice Cream Co., Inc. Upon the receipt by you of 
$1,250,000.00 for us before October 16, 1925, time being of 
the essence, you will deliver these certificates of stock to 
Spencer Trask & Co. or their nominee; otherwise you will 
re-deliver the certificates to us. 

Spencer Trask & Co. herewith deposit with you Ten Thou¬ 
sand Dollars ($10,000.00)to apply toward the purchase price 
of the stocks above described if the right to purchase be 
exercised, or to be paid by you to us in the proportions below 
indicated, as liquidated damages if the right to pur- 
60 chase be not exercised; provided, however, that if an 
audit now being made by Seovell, Wellington & Com¬ 
pany should show that the combined net earnings avail¬ 
able for the dividends by the two ice cream companies and 
their subsidiaries amount to loss than five hundred thousand 
dollars ($500,000.00) for the thirty-two months ending 
August 31, 1925, or if an appraisal now being made by 
American Appraisal Company should show the depreciated 
sound value of the physical properties of the two companies 
and their subsidiaries to be less than six hundred thousand 


dollars ($600,000.00). then the $10,000.00 now deposited 
shall be paid back to Spencer Trask & Co. even though the 
purchase should not be made. By “net earnings avail¬ 
able for dividends” is meant net earnings after deducting 
federal income taxes and charging off depreciation at the 
rate of five cents (5c) per gallon of ice cream produced by 
the plants. 

If the option be exercised, the money received as the 
price of the stocks sold shall be paid us in the following 
proportions: three-fifths to Kassel and Rebecca Gottstein 
Co., F. V. Fisher and J. L. Gottstein, one-fifth to Associated 
Dairies, Inc., and one-fifth to Berch Ice Cream Company. 

(The next paragraph need not be regarded by the Bank.) 

IT IS AGREED between us and Spencer Trask & Co. 
that if the stocks above described be purchased by them or 
a nominee of theirs, the purchaser shall pay to us in the 
proportions above indicated, in addition to the $1,250,000.00, 
the excess, if any, of the combined current assets over the 
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combined liabilities of the two ice cream companies and 
their subsidiaries at the date of the purchase, or, vicb versa, 
we shall pay to the purchaser the excess, if any, of tlie com¬ 
bined liabilities over the combined current assets, 

61 and the payment, either way, shall be made within 
ninety days after the date of the purchase, with in¬ 
terest on the excess at six per cent, per annum from the 
date of the purchase until the day of payment. In thife para¬ 
graph the term 44 current assets” includes cash, inventories, 
good accounts and bills receivable, prepaid rents gnd in¬ 
surance premiums, and securities of a readily marketable 
value, but not capital stock of subsidiaries; and the word 
44 liabilities” includes income taxes on earnings accrued up 
to the date of the purchase, but does not include a corpora¬ 
tion’s own 44 capital stock” liability. In computing the 
amount of current assets, inventories shall be taken at cost 
and accounts and bills receivable at the values actually 
realized in due course. 

IT IS UNDERSTOOD that Peters & Powell of Seattle, 
Washington, will advise Spencer Trask & Co. on legal ques¬ 
tions involved in the contemplated purchase, and jf they 
cannot approve as to legality any step necessary to tlje com¬ 
pletion of the purchase, or any lease that constitutes! a sub¬ 
stantial asset of either of the ice cream companies pr any 
subsidiary, then the agreements above evidenced may be 
rescinded at the option of Spencer Trask & Co., ini which 
event there shall be no forfeiture of the $10,000.0^); pro¬ 
vided, however, that if Peters & Powell be given opportunity 
not later than August 15, 1925, to examine into the validity 
of the leases, disapproval of a lease shall not be ground for 
rescission or avoidance of forfeiture unless notice of the 
disapproval and the grounds therefor be given to us in writ¬ 
ing not later than September 1, 1925. 

Spencer Trask & Co. covenant with the other signers that 
they, Spencer Trask & Co., their agents or associates, shall 
use their utmost endeavors to avoid the giving of any 
publicity to any of the matters mentioned in this 

62 writing, or to the fact that the option has beeri given, 
but this shall not be construed to restrain Sjpencer 

Trask & Co. from discussing future financial arrangements 
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confidentially with those whom they may wish to associate 
with themselves in financing* the purchase. 

Dated at Seattle, Washington, August 10th, 1925. 

KASSEL AND REBECCA GOTTSTEIN CO. 

(Corporate Seal) 

i By (Signed) J. L. GOTTSTEIN 

Kassel & Rebecca President 

Gottstein Company 

Attest: (Signed) SARA G. BASTHEIM 

Secretary. 

(Signed) J. L. GOTTSTEIN 
(Signed) F. V. FISHER 

(Corporate Seal) 

ASSOCIATED DAIRIES, Inc. 
Associated Dairies, Inc. 

By (Signed) FRANK E. BURNS 

President 

Attest: (Signed) A. SHEMANSKI 

Secretary 

(Corporate Seal) 

i BERCH ICE CREAM COMPANY 
Berch Ice Cream Company 

By (Signed) S. H. BERCH 

President 

Attest: (Signed) S. H. BERCH 

Secretary 

SPENCER TRASK & CO. 

By (Signed) W. R. DAVENPORT 

63 Exhibit No. 2. 

Agreement No. 2 Between Spencer Trask & Co. and S. H. 

Berch. 

WHEREAS, Spencer Trask & Co. of New York City 
(hereinafter called the Bank) has this day simultaneously 
with the signing of this memorandum entered into an agree¬ 
ment with S. H. BERCH whereby, if the Bank exercises its 
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option to purchase from Kassel and Rebecca Gotts^ein Com¬ 
pany and others the entire capital stock of Seattle Ice Cream 
Company and of Velvet Ice Cream Co., Inc., S. Hi Berch is 
to receive first issue Class A stock of a new company in such 
number of shares as will equal in value the surnj of $250,- 
000.00 at the price per share paid for first issud Class A 
stock by the Bank. 

NOW IT IS FURTHER AGREED that if the option be 
exercised, the Bank, without further consideration] will also 
deliver to Berch, in addition to the $250,000.00 worth of 
Class A stock above-mentioned, 35% of the total first issue 
Class B stock of the new company, and shall also deliver to 
him such additional number of shares of first issu(j Class A 
stock as will equal in value $20,000.00 at the price per share 
paid for other first issue Class A stock by the Bank. 

Annexed hereto, marked Exhibit “A”, is a memorandum 
of a “set-up” for the new corporation heretofore tenta¬ 
tively agreed upon, but this is used for illustration only and 
is modified bv this agreement. 

The Bank shall give to S. H. Berch its consent to his 
'entering into the ice cream business in the employ of the 
new company, and Berch agrees to enter its employ if the 
/company will employ him. j 

S. H. Berch shall not sell or agree to sell or offer for sale 
any of his Class A stock acquired under these agreements 
before the expiration of three months after j he shall 
64 have acquired it, unless to the Bank or with its pre- 
viouslv given consent; it being understood that this 
restriction is necessary to enable the Bank to sustain the 
market for Class A stock that will be offered to the public. 
After the expiration of the three-months period, if he should 
desire to sell any of such Class A stock, he shall first offer it 
to the Bank, which shall have seven days in which to accept 
or decline. 

This agreement is additional to and is to be considered a 
part of the agreement of even date first above recitbd. 

Dated this 10th dav of August, 1925. 

SPENCER TRASK & CO., 

Bv (Signed) WM. R. DAVENPORT 
(Signed) S. H. BERCH 
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65 Exhibit “A” 

Proposed Capitalization of New Company 

Class A Stock entitled to $50 per share in liquidation and 
to $4.00 per share dividend before anything is paid on 
Class B stock and participating with Class B on basis of 
Class A receiving share for share one-fourth of whatever is 
paid on Class B. Callable at $55.00 per share. 

Authorized First Issue 

Class A . 150,000 shares 35,000 shares 

Class B . 300,000 shares 116,000 shares 


The 35,000 shares to be sold to the bankers at $40.00 per 
share and proceeds to be used to purchase the entire proper¬ 
ties etc. of the consolilated companies free and clear of any 
debt and liabilities and with $150,0(H) cash capital in the 
Treasurv. 


It is proposed that Mr. Berch, with his one-fifth of the pro¬ 
ceeds of the sale, i.e., $250,000, purchase 6,250 shares of 
Class A stock and 11,600 shares of Class B stock and that 
the remaining common stock be divided as follows: 

29,000 shares to Berch 

52.200 shares to S. T. & Co. 

23.200 shares to R. Campbell et al. 

The result of the above would be to reduce the amount of 
securities necessarv to be sold at once to 28,750 shares of 
A stock at $40 per share or $1,150,000 and would leave the 
ownership of the capital stock of the new company as fol¬ 
lows : 

Class A Stock: 

Berch 6,250 shares 

i 

In hands of public 28,750 shares 

35,000 shares 
Class B Stock: 

Berch 40,600 shares 

S. T. & Co. 52,200 shares 

R. Campbell et al 23,200 shares 


i 


116,000 shares 
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66 Exhibit No. 3 

Instruction Letter 

Seattle, Washington, 
August ... | 1925. 

The Dextor Ilorton National Bank, 

Seattle, Washington. 

Gentlemen: 

The undersigned, having given an option to Spencer 
Trask & Company this day for the purchase of all of the 
capital stock of Seattle Ice Cream Company and bf all of 
the capital stock of Velvet Ice Cream Company, Ind., Wash¬ 
ington corporations, said option being in the form of a 
certain escrow letter and contract, a copy of whiih is be¬ 
ing deposited with you, under the terms of whidj, should 
the purchasers take under said option, it shall pay you, not 
later than October 15th, 1925, the sum of One Million Two 
Hundred Fifty Thousand Dollars ($1,250,000.00), tb be paid 
to us, in the proportion of our several holdings. 

You are now instructed that, in event that the purchasers 
shall take under said option and shall pay to you the said 
sum of One Million Two Hundred Fiftv Thousand Dollars 
($1,250,000.00), you may, from said sum, disburse ithe sum 
of Two Hundred Fifty Thousand Dollars ($250,00(^.00) for 
the purchase of Class A preferred capital stock of jthe cor¬ 
poration to be organized and which shall become the owner 
of all the capital stock of said Seattle Ice Cream Company 
and of said Velvet Ice Cream Company, Inc., said payment 
of Two Hundred Fifty Thousand Dollars ($250,000.00) to 
be made by you upon delivery to you of such Clas^ A pre¬ 
ferred capital stock, and upon your being satisfied that said 
corporation has become the owner of said capital istock of 
the said Seattle Ice Cream Company and of said Velvet Ice 
Cream Company, Inc. 

You are further instructed that, upon receiving said capi¬ 
tal stock, the remaining sum of One Million Dollars 
($1,000,000.00) shall be forthwith distributed to the under¬ 
signed, in proportion to their several holdings as herein¬ 
after set forth; and you are further instructed that, at the 
expiration of three months and ten days after receiving 
said Class A preferred capital stock, you are likewise to 
distribute it to the undersigned, in proportion to tliei * sev- 
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eral holdings, as hereinafter set forth, unless, in the mean¬ 
time, said Class A preferred capital stock shall have been 
sold by us to Spencer Trask & Company, pursuant to a 
prior right to purchase given to that company for the pe¬ 
riod of three months, in which latter event, you will, at the 
expiration of said three months and ten days, distribute 
to the undersigned the proceeds of such sale, in the propor¬ 
tion of their several holdings, as hereinafter set forth. 

The distribution of said One Million Dollars ($1,000,- 

000.00) in money and of said Two Hundred Fifty Thousand 

Dollars ($250,000.00) of Class A preferred capital stock 

shall be made bv vou as follows: 

• * 

To Kassel and Rebecca Gottstein Company, F. V. Fisher 
and J. L. Gottstein, three-fifths of said money and 
67 three-fifths of said Class A preferred capital stock, 
in such proportions as said parties may hereafter in¬ 
struct ; 

To Associated Dairies, Inc., one-fifth of said money and 
one-fifth of said Class A preferred capital stock; 

To Berch Ice Cream Company, one-fifth of said money 
and one-fifth of said Class A preferred capital stock. 


Respectfullv, 

(Seal) 

KASSEL AND REBECCA GOTTSTEIN CO. 
By (Signed) J. L. GOTTSTEIN 

President 

Attest: SARA G. BASTHEIM 


(Seal) 


(Seal) 


i Secretary 

(Signed) F. V. FISHER 
(Signed) J. L. GOTTSTEIN 

ASSOCIATED DAIRIES, INC. 

By (Signed) FRANK E. BURNS 

i President 

Attest: (Signed) A. SHEMANSKI 

Secretary 

BERCH ICE CREAM COMPANY 
By: (Signed) S. H. BERCH 

President 

Attest: (Signed) S. H. BERCH 

Secretary 
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68 Exhibit No. 4. 

Instruction Letter . 

Seattle, Washington 
August 10th, 1025. 

i 

The Dexter Horton National Bank, 

Seattle, 

Washington. 

Gentlemen: j 

The undersigned, having given an option to Spencer 
Trask & Co. of this date for the purchase of all of the cap¬ 
ital stock of Seattle Ice Cream Company and of all of the 
capital stock of Velvet Ice Cream Co. Inc., Washington cor¬ 
porations (said option being in the form of a certaih escrow 
letter and contract, a copy of which is being herewith de¬ 
posited with you), under the terms of which, should the 
purchasers take under said option, they shall pay you the 
sum of One Million Two Hundred Fifty Thousand Dollars 
($1,250,000.00) in cash not later than October 15th, 1925, 
to be paid to us in proportion to our several holdings. 

You are now instructed that, in event the purchasers 
shall take under said option and shall pay to you said sum 
above mentioned, you may disburse, from such mpneys so 
received, the sum of Two Hundred Fifty Thousand! Dollars 
($250,000.00) for the purchase of Class A preferred capital 
stock of a corporation to be organized by or undeir the di¬ 
rection of the purchasers, which corporation shall become 
the owner of all of the capital stock of said Seattle Ice 
Cream Company and of all of the capital stock of said Vel¬ 
vet Ice Cream Co. Inc., such disbursement to be made by 
vou upon delivery to vou of such number of shares of such 
Class A preferred stock as shall represent $250,000.00 of 
value when figured at the price at which said Spencer Trask 
& Co. shall take the remainder of such Class A preferred 
stock of such corporation, and when you are satisfied that 
such corporation has become the owner of all of said capital 
stock of said Seattle Ice Cream Company and of all of said 
capital stock of said Velvet Ice Cream Co. Inc. 

You are further instructed that, upon receiving said cap¬ 
ital stock, the remaining sum of One Million Dollars ($1,- 
000,000.00) in your possession shall be distributed forth- 


i 
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with to the undersigned in proportion to their several hold¬ 
ings as hereinafter set forth; and you are further in¬ 
structed that, at the expiration of one hundred (100) days 
after receiving said stock, you are likewise to distribute 
it to the undersigned in like proportions unless, in the 
meantime, said stock shall have been sold by us to Spencer 
Trask & Co. pursuant to a prior right of purchase 
69 given to that company for the period of three 
months; and, in such latter event, you will, at the 
expiration of said one hundred (100) days, distribute to 
the undersigned the proceeds of such sale in like propor¬ 
tions as hereinafter designated. 

For the purpose of the distribution hereinabove contem¬ 
plated, you are advised that the proportion of our several 
holdings is as set forth in said escrow letter and contract 
above-mentioned, and vou will distribute monevs and/or 

* f • 

stock to us in those proportions; provided, however, that 
S. H. Kerch hereby authorizes you to pay to Kassel and 
Rebecca Gottstein Co., F. V. Fisher and J. L. Gottstein the 
sum of Twenty-two Thousand Three Hundred Seventy-six 
and 46/100 Dollars ($22,376.46), deducting said sum from 
his proportion of the purchase money, and The Brooklyn 
Company, C. H. Howell, The Dexter Horton National Bank 
of Seattle as Administrator with the will annexed of B. L. 
Gates, deceased, A. Sliemanski and F. E. Burns hereby au¬ 
thorize you to pay to Kassel and Rebecca Gottstein Co., 
F. V. Fisher and J. L. Gottstein the sum of Twenty-two 
Thousand Three Hundred Seventy-six and 46/100 Dollars 
($22,376.46), deducting said sum from their proportions 
of the purchase money (such deduction to be proportionate 
to their several interests as indicated in said escrow letter 
and contract). 

You will also deduct from the monev received bv vou 

* * * 

prior to any distribution, the sum of Ten Thousand Dollars 
($10,000.00), charging said amount to us in proportion to 
our several holdings, and invest the same in approved in¬ 
terest bearing securities (with power to you to sell and 
re-purchase so as to keep said sum employed for the period 
of five years). This fund is established for the purpose of 
protecting each of the undersigned against any liability 
for income taxes or other items which ought to be adjusted 
between us. At the expiration of said period, said sum, 
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I 


or the balance remaining, together with the acctfetions by 
way of interest or dividends, shall be distributed to us pro¬ 
portionately. 

i 

Respectfully, 


(Seal) 

Attest: 


KASSEL AND REBECCA GOTT- 
STEIN CO. 


By (Signed) J. L. GOTTSTElN 

President 


(Signed) ARTHUR BASTHEIM 

Secretary 
(Signed) F. V. FISHER " 
(Signed) J. L. GOTTSTEIN 
(Signed) S. H. BERCH 


THE BROOKLYN COMPANY, 
(Seal) By H. W. SOSSLES | 

70 Attest: i 

(Signed) R. A. THOMPSON 

Secretary 

(Signed) C. H. HOWELL | 

THE DEXTER HORTON NA¬ 
TIONAL BANK OF SEATTLE 
AS ADMINISTRATOR WITH 
THE WILL ANNEXED OF B. L. 
GATES, DECEASED, i 
By (Signed) C. L. LeSOUR^T V. P. 
(Signed) A. SHEMANSKI 
(Signed) FRANK E. BURNS 
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with to the undersigned in proportion to their several hold¬ 
ings as hereinafter set forth; and you are further in¬ 
structed that, at the expiration of one hundred (100) days 
after receiving said stock, you are likewise to distribute 
it to the undersigned in like proportions unless, in the 
meantime, said stock shall have been sold by us to Spencer 
Trask & Co. pursuant to a prior right of purchase 
69 given to that company for the period of three 
months; and, in such latter event, you will, at the 
expiration of said one hundred (100) days, distribute to 
the undersigned the proceeds of such sale in like propor¬ 
tions as hereinafter designated. 

For the purpose of the distribution hereinabove contem¬ 
plated, you are advised that the proportion of our several 
holdings is as set forth in said escrow letter and contract 
above-mentioned, and vou will distribute monevs and/or 
stock to us in those proportions; provided, however, that 
S. II. Berch hereby authorizes you to pay to Kassel and 
Rebecca Gottstein Co., F. V. Fisher and J. L. Gottstein the 
sum of Twenty-two Thousand Three Hundred Seventy-six 
and 46/100 Dollars ($22,376.46), deducting said sum from 
his proportion of the purchase money, and The Brooklyn 
Company, C. H. Howell, The Dexter Horton National Bank 
of Seattle as Administrator with the will annexed of B. L. 
Gates, deceased, A. Shemanski and F. E. Burns hereby au¬ 
thorize you to pay to Kassel and Rebecca Gottstein Co., 
F. V. Fisher and J. L. Gottstein the sum of Twentv-two 
Thousand Three Hundred Seventy-six and 46/100 Dollars 
($22,376.46), deducting said sum from their proportions 
of the purchase money (such deduction to be proportionate 
to their several interests as indicated in said escrow letter 
and contract). 

You will also deduct from the monev received bv vou 

* •/ 

prior to any distribution, the sum of Ten Thousand Dollars 
($10,000.00), charging said amount to us in proportion to 
our several holdings, and invest the same in approved in¬ 
terest bearing securities (with power to you to sell and 
re-purchase so as to keep said sum employed for the period 
of five years). This fund is established for the purpose of 
protecting each of the undersigned against any liability 
for income taxes or other items which ought to be adjusted 
between us. At the expiration of said period, said sum, 
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or the balance remaining, together with the accretions by 
way of interest or dividends, shall be distributed to us pro¬ 
portionately. 

Respectfully, 

KASSEL AND REBECCA GOTT- 
(Seal) STEIN CO. j 

By (Signed) J. L. GOTTSTEIN 

President 

Attest: 

(Signed) ARTHUR BASTHEIM 

Secretary 

(Signed) F. V. FISHER 

(Sinned) J. L. GOTTSTEIN 

(Signed) S. H. BERCH j 

THE BROOKLYN COMPANY, 
(Seal) By H. W. SOSSLES 

70 Attest: 

(Signed) R, A. THOMPSON j 

Secretary 

(Signed) C. H. HOWELL j 

THE DEXTER HORTEN NA¬ 
TIONAL BANK OF SEATTLE 
AS ADMINISTRATOR WITH 
THE MULL ANNEXED OF B. L. 
GATES, DECEASED, | 

By (Signed) C. L. LeSOURT Y. P. 
(Signed) A. SHEMANgKI 
(Signed) FRANK E. BURNS 


I 
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71 Exhibit No. 5. 

Seattle, Washington. 
August 10, 1925. 

Kassell and Rebecca Gottstein Co., 

Mr. F. V. Fisher, 

Mr. J. L. Gottstein, 

Mr. S. H. Berch, 

The Brooklyn Company, 

Mr. C. H. Howell, 

The Dexter Horton National Bank of Seattle, 
as Administrator with the Will Annexed 
of B. L. Gates, Deceased, 

Mr. A. Sliemanski, 

Mr. F. E. Burns, 

Sirs: 


Whereas, under the terms of the agreement to be en¬ 
tered into between me and Spencer Trask & Company, I am 
to purchase Class A preferred capital stock to the amount 
of Two Hundred Fifty Thousand Dollars ($250,000.00) in 
the corporation to be organized by them, which is to be¬ 
come the owner of all of the capital stock of Seattle Ice 
Cream Company and of Velvet Ice Cream Co., Inc., and 

Whereas, in making said purchase, I am actually making 
the same for you and myself in the proportion of our sev¬ 
eral holdings; and 

Whereas, it has therefore been agreed between us that 
said Class A preferred capital stock is to be distributed to 
us in proportion to our several holdings as soon as I am at 
liberty, under the terms of my arrangement with Spencer 
Trask & Company, to distribute the same; 

I now agree with you that, should the corporation so to 
be organized by Spencer Trask & Company as aforesaid 
provide that the holders of such Class A. preferred capital 
stock shall be entitled to ownership of any common stock 
in any proportion named, without the payment of any addi¬ 
tional sum for such common stock, or, if it in selling its 
stock shall so provide, and if thereunder I become entitled 
to any such common stock, such common stock shall be dis- 
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tributed between you and myself in the same proportions 
as said Class A preferred capital stock is to be distributed. 

Dated this 10th day of August, 1925. 

(Signed) S. H. BERCH 

72 Exhibit No. 6. 

The undersigned are financially interested in a contem- 
plated sale by Kassell and Rebecca Gottstein Co. an(J others 
to Spencer Trask & Co. or a nominee of theirs of al|l of the 
capital stock of Seattle Ice Cream Company and oij Velvet 
Ice Cream Co., Inc. 

Each of the undersigned covenants with Spence^ Trask 
& Co. for the benefit of themselves as well as a nonjiinee of 
theirs who may purchase the stocks mentioned, thajt if the 
stocks be purchased as contemplated he will not, in the 
State of Washington for five years after the date of the 
purchase, engage in the manufacture of wholesaling of ice 
cream, nor bo a stockholder or officer of or otherwise asso¬ 
ciated with a corporation engaged primarily in th^ manu¬ 
facture or wholesaling of ice cream. 

Dated at Seattle, Washington, August 10th, 1925. 

(Signed) FRANK E. BUflRNS 
(Signed) A. SHEMANSI^I 
(Signed) S. H. BERCH 
(Signed) J. L. GOTTSTEIN 
(Signed) F. V. FISHER 

73 Exhibit “7” 

■ ” ' 

Escrow Directions 

S. II. Berch—Spencer Trask & Co. 

I 

To The Dexter Horton National Bank of Seattle: 

There shortly will be paid to you by Spencer Trask & 
Co. $1,250,000.00 to purchase the entire capital stacks of 
Seattle Ice Cream Company and Velvet Ice Cream po. un¬ 
der an option contract from Kassel and Rebecca Gottstein 
Co. and others to Spencer Trask & Co. 

Of this sum one-fifth or $250,000.00 would belong and be 
payable to S. H. Berch, except for an agreement heretofore 
made between Berch and Spencer Trask & Co. whereby it 
was agreed that Berch, instead of taking money jfor his 
share of the price of said stocks, would take preferred or 
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Class A stock in a new corporation, the name of which 
probably will be Western Dairy Products Company, now 
being or about to be organized in the east to take over the 
stocks or properties of Seattle Ice Cream Company and 
Velvet Ice Cream Co. 

Therefore, if and when you receive the money referred 
to, you will please not pay or credit to S. H. Berch his share 
thereof, $250,000.00, but will hold and pay it according to 
the following conditions: 

(1) If within sixty (60) days from the date hereof Spen¬ 
cer Trask & Co. shall deliver to you for Berch sixty-two 
hundred fifty shares of Class A stock of the new corpora¬ 
tion, then the money will have continued to be the property 
of Spencer Trask & Co. and you will return it to them; 

(2) But if within sixty (60) days from the date 

74 hereof Spencer Trask & Co. shall not deliver to you 
for Berch the sixty-two hundred fifty shares of Class 

A stock of the new corporation, then the money will become 
the property of Berch and you will pay or credit it to him 
as he then may direct. 

The foregoing is in accordance with the agreement here¬ 
tofore made between Berch and Spencer Trask & Co., but 
does not express all of the terms of it, but only enough to 
guide you in respect of the ownership and disposition of 
the $250,000.00. 

Dated at Seattle, August 25, 1925. 

(Sgd.) S. H. BERCH 

SPENCER TRASK & CO., 

By (Sgd.) WM. R. DAVENPORT 

75 Endorsed: United States Board of Tax Appeals 
Filed Jun 29 1937 

In the United States Board of Tax Appeals 
Docket Nos. 64746 and 64747 

S. H. Berch and Rose Berch, Petitioners , 

v. 

Commissioner of Internal Revenue, Respondent 

Designation of Record 

To the Clerk of the U. S. Board of Tax Appeals: 

You will please prepare, transmit and deliver to the 
Clerk of the United States Court of Appeals for the Dis- 
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trict of Columbia, certified copies of the following docu¬ 
ments and records in the above-entitled causes in connec¬ 
tion with the Petition for Review by the said United States 
Court of Appeals for the District of Columbia of the deci¬ 
sion of the United States Board of Tax Appeals promul¬ 
gated January 29, 1937: 

(1) Petition filed by the above-named petitioners with 
exhibits attached thereto for the year 1927. 

(2) Answers of the respondent to the petitioners’ peti¬ 
tion for the vear 1927. 

* (3) Statement of evidence as settled and allowed (Ex¬ 
hibits 1 to 7 inch) 

(4) Findings of fact and decision of the United States 
Board of Tax Appeals promulgated January 29, 1^37. 

(5) Petition for review, together with proof of service 
of notice of filing Petition for Review, and of service of a 
copy of Petition for Review. 

(6) The docket entries of the proceeding^ before 
76 the United States Board of Tax Appeals in these 
cases for the vear 1927. 

(7) This designation of record. 

ROBERT P. SMITH 

ARTHUR H. DEIBERT 

I 

Counsel for Petitioner 
815 Fifteenth St. N. W-, 
Washington, D. C. 

Of Counsel 

FRANK J. WIDEMAN, 

822 Connecticut Ave., N. W., 

Washington, D. C. 

Service of a copy of the foregoing is hereby acknowledged 
this 29th day of June, 1937. j 

(s) MORRISON SHAFltOTH, 
Chief Counsel , 

Bureau of Internal Revenue. 

No Counter Praecipe 

M. S. 
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77 United States Board of Tax Appeals 

Washington 

Docket No. 64746 and 64747 
S. II. Berch and Rose Berch, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 76, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in mv 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 17th day of 
July, 1937. 

B. D. GAMBLE 

(Seal) | Clerk, 

United States Board of Tax Appeals. 

78 United States Board of Tax Appeals 

Docket Nos. 64746 and 64747 
S. H. Berch and Rose Berch, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time 

For cause appearing of record, it is 
ORDERED that the time for transmission and delivery 
of the record sur petition for review of the above entitled 
proceeding in the United States Court of Appeals for the 
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District of Columbia be and it is hereby extended to Julv 
30, 1937. 

(Signed) EUGENE BLACK 

M embed . 


Dated: Washington, D. C. 
July 1, 1937. 


s 


Now, July 19, 1937, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE j 

(Seal) Clerk, U. S . Board of Tax 

Appeals . 

Endorsed on Cover: No. 7012. S. H. Berch, Petitioner, 
vs. Helvering, Commissioner of Internal Revenue, afnd Rose 
Berch, Petitioner, vs. Helvering, Commissioner of Internal 
Revenue. United States Court of Appeals for the District 
of Columbia Filed Jul 21 1937 Moncure Burke, Clerk 



